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AGREED STATEMENT OF QUESTION PRESENTED 


Whether the Commission erred in holding that a protest 
filed within the thirty day period specified in Section 309 (c) 
of the Communications Act and the Commission's Rules, but 
defectively verified, cannot, after said thirty day period, be 


amended nunc pro tunc to cure the defective verification. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The Commission Erred in Holding That It Was 
Without Power to Permit the Cure by Way of 
Amendment Nunc Pro Tunc of a Defective 
Verification of a Protest Otherwise Consistent 
With the Requirements of Section 309 ee of the 
Communications Act : : 


Refusal by the Commission to Accept KTAG's 
Verification of Its Protest, Had It Found the 
Power to Consider the Request Therefor, 
Would Have Amounted to a Clear Abuse of 
Discretion Requiring Reversal by This Court 


Consideration by the Commission of KTAG's 
Petition for Reconsideration on its Merits Did 
Not Accord KTAG the Rights to Which It Was 
Entitled as a Protestant Under Section 309 (c) 


TABLE OF CASES 


Board of Education v. Mulcahy, 123 P.2d 114 (1942) 
Chilcote v. San Bernardino County, 15 P. 2d 1103 (1932) 


Chisolm v. Vocational School for Girls, 
64 P.2d 839 (1936) : 


City Cabs, Inc. v. Federal Communications Commission, 
___ U.S. App. D.C. __, 275 F.2d 165 (1960) 


Clark v. Illinois Cent. R. Co., 64 So. 281 (1914) 
Coleman v. Bercher, 126 S.W. 1070 (1910) 

Cone v. Sing Motor Implement, 100 S.E. 2d 154 (1957) . 
Connecticut Water Company, 17 RR 349 (1958) 

Cotton v. Rea, 163 S.W. 2 (1914) 

Duran v. United States, 31 C. Cls. 353 (1896) . 


8, 14, 


&, 


17, 23, 24 
14, 28 


15, 17 


8, 13, 26 
15 

14, 28 

15 

19, 20, 26 
16 

17 


(iv) 
Page 
Eastern Band of Cherokee Indians v. United pica 
19 C. Cls. 35 (1883) . = ‘ e 2 2 ‘: ; . 14, 21, 22 


East Point Lumber Co. v. Chandler, 
167 S.E. 787 (1933) 


Endicott v. Ogletree, 78 S.E, 2d 851 (1953) 
Everts v. Garlington, 117 S.W. 2d 820 (1938) 


Gamble v. Gamble, 61 S.W. 2d 837 ea 
cert. denied 340 U.S. 943 . 


Granik v. Federal Communications Commission, 
98 U.S. App. D.C. 247, 234 F.2d 682 (1956) 


Greene v. Union Pacific Stages, 45 P.2d 611 (1935) 

Greer v. Andrew, 65 S.E. 416 (1909) : 5 : : 3 7 15, 28 
Griffin v. United States, 13 C. Cls. 257 (1877) oo le 8, 14, 16, 17, 21, 23 
Hamtramck Radio Corp., 6 RR 43 (1950) 3 J : - e 13 
Hargrove v. Woolf, 8 P. 192 (1885). . : : : é P 15 
Independent Television, Inc., 10 RR 1193 (1954) . 7 ‘ 3 é 13 


Isbrandtsen v. Johnson, 343 U.S. 779 (1952) : 
Jaicoa Broadcasting Corp. (WGRF), 13 RR 1115 (1956) eee 13 


Jones v. Citizens' State Bank, 135 P. 373 (1913) . ‘ : - : 15 
Johnston Broadcasting Co., 5 RR 1320 (1950) 


Johnston Broadcasting Co. v. Federal Communications 
Commission, 85 U.S. App. D.C. 40, 
175 F.2d 351 (1949). ‘ < - 8, 13, 17, 18, 20, 21, 22, 28, 29 


Manspeaker v. Bank of Topeka, 46 P. 1012 (1896) wore . ‘ 15, 23 


Metropolitan Television Company v. United States, 
95 U.S. App. D.C. 326, 221 F.2d 879 (1955) 


National Cash Register Co. v. Ansell, 
189 A. 738 (1937) ‘ 3 - . 2 - : : . F 15 


National Mortgage &Debenture Co. v. Lock, 
55 P. 846 (1899) E Dak, pe tee ave ee ere ier 


Patton v. Bank of LaFayette, 53 S.E. 664 (1906) . 3 4 : ‘ 15 
Radio Saratoga, 15 RR 34 (1957) - 3 ‘. ‘ Z F . F 13, 14 
Rogers v. Coates, 16 P. 462 (1888) . é : . : . : 15, 28 
Rootes v. Thomas, 38 So. 502 (1905) ; 7 - > . 15, 17, 28 
Ruggles v. Smith, 259 P.2d 199 (1953) ae ook . sieate 15 


Securities and Exchange Commission v. Chenery Corp., 
318 U.S. 80 (1943) cP iy Bobet SP ts A oh hire ; : 26 


Smith v. Armstrong, 166 P.2d 793 (1946) f 3 ereatlhhe : 15 


Standard Fashion Co. v. Newton-Hart sox 
76S.E. 760 (1912) . . ee ea en 15 


(v) 


State v. District Court of Ninth Judicial District, 
64 P.2d 835 (1936) oe 


Texas & P.R. Co. v. Abilene Cotton Oil Co., 
204 U.S. 426 (1907) 


Valley Broadcasting Co. v. Federal Communications 
Commission, 99 U.S. Sigs D.C. 156, 237 F. 2d 784 
(1956) 


Wall v. Greene, 52 N.E. 2d 303 (1943) 


Western Mountain Lime and Stone Co. v. Danley, 
111 P. 647 (1910) 7 ‘ 


White System of Alexandria, Inc. v. one 
73 So. 2d 16 (1954) 


Yuri Yajima v. United States, 6 FRD 260 


STATUTES AND REGULATIONS 


Administrative Procedure Act 
Section 10 (5 U.S.C. Sec. 1009) 


Federal Communications Act of 1934, as Amended 
Section 307 (b) (47 U.S.C. Sec. 307(b) ) 
Section 308 (47 U.S.C. Sec. 308 ) 

Section 309 (a) (47 U.S.C. Sec. 309 (a) ) 
Section 309 (b) (47 U.S.C. Sec. 309(b)) 


3 

18, 19, 25 
33 

31 


Section 309 (c) (47 U.S.C. Sec. 309(c) ) 5 5 2-10, 12-14, 16, 18 
19, 21, 25, 30-33 


Section 402 (b)(1) (47 U.S.C. Sec. 402 (b)(1) ) 
Section 402 (b)(6) (47 U.S.C. Sec. 402 (b)(6) ) 
Section 405 (47 U.S.C. Sec. 405) 


Rules and Regulations of the 
Federal Communications Commission 


Section 3.606 (1 Pike & Fischer, 
Radio Regulation 53:606 ) 

Section 3.607 (1 Pike & Fischer, 
Radio Regulation 53:607) 

Section 3.683 (a) (1 Pike & Fischer, 
Radio Regulation 53:683 (a) ) 


Section 3.685 (1 Pike & Fischer, 
Radio Regulation 53:685 ) 


2 
2 


» 10, 30, 31 


(vi) 


MISCELLANEOUS 


House Report No. 1750, 82d Cong., 2d Sess., 
1 Pike & Fischer, Radio Regulation p. 10:301 


Judiciary Act of 1789 
1 Stat. 91, Sec. 32 


Sanford L. Hirschberg and Gerald R. McGuire, 
Docket No. 12566, FCC 59-123; Mimeo No. 69154 
(Order released February 24, 1959) : 


WPFA Radio, Inc., BP-13161, August 17, 1959 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,708 


CHARLES W. LAMAR, Jr., 
WARREN BERWICK, 
HAROLD KNOX, and 
R.B. McCALL, Jr. 

d/b as KTAG ASSOCIATES, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 


TEXAS GOLDCOAST TELEVISION, INC. 
(KPAC-TV) 


intervenor. 


APPEAL FROM ACTIONS AND ORDERS 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Charles W. Lamar, Jr., Warren Berwick, 
Harold Knox, and R. B. McCall, Jr. d/b as KTAG ASSOCIATES 
("KTAG"), permittee of UHF television station KTAG, Lake Charles, 
Louisiana, and an applicant for VHF Channel 3, Lake Charles, Louisiana: 


(1) from the action of the Federal Communications Commission 
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("Commission") on February 3, 1960 (announced February 4) granting 


without hearing an application of Texas Goldcoast Television, Inc. ("KPAC- 
TV") for construction permit to make changes in the existing facilities of 
VHF television station KPAC-TV, Channel 4, Port Arthur, Texas; and 


(2) from a Memorandum Opinion and Order released April 4, 1960, 
dismissing KTAG's protest (filed pursuant to Section 309 (c) of the Com- 
munications Act, 47 U.S.C. Sec. 309(c)) directed against the action of 
the Commission granting without hearing the aforesaid application of 
KPAC-TV. 


KTAG, as the permittee of a UHF television station in Lake Charles, 

and as an applicant for a VHF Channel in that community, is a "person 

. aggrieved” and "whose interests are adversely affected" (within 
the meaning of Section 402(b)(6) of the Communications Act of 1934, as 
amended) and a person "suffering legal wrong" (within the meaning of 
Section 10 of the Administrative Procedure Act) by the above-referenced 
actions of the Commission (47 U.S.C. Sec. 402(b)(1) and (6), and 5 
U.S.C. Sec. 1009). 


STATEMENT OF THE CASE 


On December '1, 1959, KPAC-TV filed an application with the Com- 
mission (R. 2-59) seeking modification of its authorization to operate on 
VHF channel 4, Beaumont-Port Arthur, Texas, by moving its transmitter 
site and increasing the height of its tower. KPAC-TV's present transmit- 
ter site is approximately 21 miles in a northerly direction from Port 
Arthur and approximately 45 miles from Lake Charles, Louisiana (R. 96). 
Its proposed site is approximately 25 miles from Port Arthur and ap- 
proximately 32 miles from Lake Charles (R. 96). From this new site, 
with its increased tower height, KPAC-TV would for the first time serve 
Lake Charles with a "Grade A" signal, (see Section 3.683 (a) of the Com- 
mission Rules, 4 RR 53:683 (a)) instead of a "Grade B" signal with ‘which 
it now serves Lake Charles (R. 96). On February 3, 1960 (announced 
February 4), the Commission granted the KPAC-TV application without 
hearing (R. 64). 
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KTAG operates a UHF television station (channel 25) | in Lake 
Charles (R. 69). It has pending before the Commission an application 
for modification of its authority to permit operation on VHF channel 3 
in Lake Charles which was, and is, in hearing with two applications 
proposing to use the same channel in Lafayette, -Louisiana(R 74). 
Within the thirty day period specified by Sections 309(c) and 405 of the 
Communications Act (47 U.S.C. Secs. 309(c) and 405), KTAG, on March 
7, 1960, filed a "Petition for Reconsideration and Protest" directed 
against the Commission's February 3 grant of the KPAC-TV application 
to change transmitter site and bringing a "Grade A" signal|from that 
VHF station to the Lake Charles area for the first time, alleging that 
such change would result in substantial economic injury to KTAG in its 
UHF operation and that KTAG was therefore a "party in interest" (within 
the meaning of 47 U.S.C. Sec. 309(c)) and a “person aggrieved or whose 
interests are adversely affected" (within the meaning of 47/U.S.C. Sec. 
405) entitled to protest and request reconsideration of the Commission's 
February 3 action (R. 70-76). KTAG urged that the Commission's action 


was not consistent with the public interest particularly in view of the ad- 
verse effect that the KPAC-TV move would have upon local television 

service in Lake Charles by impairing KTAG's ability to survive and con- 
tinue its present local programming and to compete for future program- 


ming; the fact that KPAC-TV was, for no apparent public interest reason, 
moving away from its principal community in an attempt to "straddle" 
two markets in a manner inconsistent with Sectiqn 307 (b) of the Com- 
munications Act (47 U.S.C.:Sec. 307 (b)) and the Commission's televi- 
sion allocation policies established pursuant thereto (see particularly 

1 RR 53:606 and 53:607); and the fact that KPAC-TV, from its proposed 
site, would not provide a signal to its principal community, (Port Arthur) 
of an intensity as: great as the Commission itself was, and\is, proposing 
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as a minimum requirement for television stations! (R. 76-86). 


KTAG asked that the Commission set aside its February 3 action, 
pursuant to Section 405 of the Act (47 U.S.C. Sec. 405), and order a 
hearing at which KPAC-TV would have the burden of establishing that 
grant of its application was in the public interest (R. 87, 89-90). Absent 
such relief, KTAG asserted its right to protest, pursuant to Section 309(c) 
of the Act (47 U.S.C. Sec. 309(c)), and requested a hearing on the KPAC- 
TV application and stay of the effective date of the Commission's action 
pending such hearing (R. 87, 89-90). In either event, KTAG requested 
the following specific issues for hearing (R. 87-88): 


(1) To determine the city grade, Grade A, and Grade B 
contours lof (a) KPAC-TV as previously authorized 
and as proposed, (b) KTAG-TV as authorized and as 
proposed; 


To determine the areas and populations that would 
gain or lose a Grade A, Grade B, and city grade 
service under the proposal herein; 


To determine the other Grade B or better existing 
or proposed services to the area that would gain or 
lose service; 


To determine where the Principal City Service 
Contour and the Normal Service Contour of KPAC-TV 
as previously authorized and as proposed, computed 
on the basis of the proposal of the Commission in 
Docket No. 13340, would fall, and the population and 
area within each; 


To determine whether and to what extent the past 
operation of KPAC-TV has served the needs of the 
Lake Charles area and the extent to which the applica- 
tion herein contains proposals designed to meet such 
needs; 


: Under the present rules (1 RR 53:685), a television station (on channel 4) is 
required to place over the entire principal community a signal of at least 74 dbu. 
However, in a Notice of Proposed Rule Making adopted by the Commission on its 
own motion on January 4, 1960 (1 RR pages 53:565- 53:566d) it was proposed that 
this rule be changed to require a signal of at least 80 dbu over the entire principal 
community for a station on channel 4, the Commission stating (1 RR page 53:566b), 
"Experience has shown that the present rule is inadequate in that stations which 
have been located at extreme distances away from the principal community do not 
provide the quality of service which should be available to the principal city." 
KPAC-TV, from its proposed site, would comply with the Commission's present 
requirement for service to its principal city but would not comply with the proposed 
requirement. 
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To determine the reasons for the proposed move by 
KPAC-TV and whether there are any factors that would 
preclude continued successful operation by KPAC-TV 
at its present site; 


To determine whether it would be feasible for KPAC-TV 
to move in the direction of Port Arthur, if it is to move 
from its present site, in order to place an 80 dbu or 
better signal over Port Arthur in accordance with the 
proposal of the Commission in Docket No. 13340; 


To determine the extent of technical interference, if 
any, that the KPAC-TV proposed operation would 
cause to the proposed operation of KTAG-TV on|Chan- 
nel 3; 


To determine the effect upon local television service 

in Lake Charles, present and proposed, of the KPAC- 
TV proposal and whether the grant herein to KPAC-TV 
would impair the ability of station KTAG-TV to survive 
and compete for programming, audience, and advertis- 
ing revenue with KPAC-TV and with other services in 
the area; 


To determine whether the grant of the KPAC-TV ap- 
plication would be consistent with Section 307 (b) of 
the Communications Act of 1934, as amended, and 
the policies reflected therein, and Sections 3.606 and 
3.607 of the Commission's Rules and Regulations and 
the policies reflected therein; and 


To determine on the basis of the record made whether 
grant of the KPAC-TV application is consistent with 
the public interest. 


The KTAG pleading, insofar as it was a protest, is required by 
Section 309(c) of the Act (47 U.S.C. Sec. 309(c)) to be "under oath". 
During the week prior to March 7, 1960, a particularly severe snow 
storm disrupted normal operation in the offices of counsel for KTAG so 
that it was not possible for the Petition For Reconsideration And Protest 


to be completed in time for mailing to Baton Rouge, Louisiana for sig- 


nature and verification at that location and return to Washington in time 
for filing on March 7, 1960 (R. 123). Accordingly, counsel for KTAG, 
in the presence of a Notary Public in Washington, D. C. who had placed 
a long distance call to Mr. J. Warren Berwick, a KTAG partner in Baton 
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Rouge, read the Petition and Protest over the telephone to Mr. Berwick 
(R. 92, 123-124). Mr. Berwick then affirmed to the Notary Public, by 
telephone, the truth of the facts set forth in the Petition and Protest and 
authorized her as his agent physically to subscribe his name to an af- 
fidavit which was actually submitted with the Petition and Protest (R. 92, 
123-124). Mr. Berwick immediately thereafter, i.e. on March7, 1960, 
executed an identical affidavit before a Notary Public in Baton Rouge, 
Louisiana (R. 124).' The facts concerning the method of verification used 
were set out in detail in the Petition and Protest as initially filed (R. 92). 
Nine days later, on March 16, 1960, KTAG filed with the Commission 
the affidavit executed by Mr. Berwick in Louisiana on March 7 (subse- 
quent to the phone conversation) and a new affidavit from Mr. Berwick 
affirming the accuracy of the events of March 7, the receipt of the phone 
call, the reading of|the protest, etc., and reconfirming the accuracy of 
the petition and protest (R. 135-136). These affidavits were accompanied 
by a "Petition for Acceptance of Affidavits Nunc Pro Tunc" requesting 
that, should the initial verification of the pleading be deemed defective, 
the new affidavits be accepted as verifying the pleading, nunc pro tunc, 
as of its filing date (R. 123-134). Not one word of the original "Petition 
for Reconsideration and Protest" was changed and no additions were 
made. 


By Memorandum Opinion and Order adopted April 1, 1960 (released 
April 4), the Commission dismissed KTAG's protest and denied its peti- 
tion for reconsideration (R. 221-231). With respect to the protest, 
the Commission held that compliance with the statutory requirement 
that the protest be "under oath" was essential to its jurisdiction; that the 
initial verification (by telephone) was ineffective; and that it was without 
power to permit cure of this defect subsequent to the expiration of the 
thirty day period specified by Section 309(c) of the Act -- the protest 
"does not comply with the statutory requirements of Section 309(c) of 


the Act and. . . a protest cannot be amended nunc pro tunc after the 


expiration of the 30 days specified in Section 309(c) to cure a statutory 
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defect."" (R. 224). The foregoing constituted the sole stated basis for 
dismissal of the protest, the Commission effectively holding KTAG to be 
a "party in interest" entitled to protest under Section 309 (cy (R. 224) 
and intimating no other deficiency, either statutory or regulatory, in the 
protest (R. 221-224). The Commission, considering the petition for 
reconsideration on its merits, declined to set aside the grant, pursuant 
to Section 405 of the Act, on the basis of the allegations contained therein 
(R 224-231). 


STATUTES AND RULES INVOLVED 


Pertinent provisions of the Communications Act and of the Com- 
mission's Rules are reproduced in the Argument, infra. 


STATEMENT OF POINTS 


The Commission erred in dismissing, without hearing and without 
consideration on the merits, appellant's protest, filed within the thirty 
day period specified by Section 309(c) of the Communications Act of 1934, 
as amended (47 U.S.C. Sec. 309(c)) and otherwise consistent with the 
requirements thereof, on the sole basis that such protest when originally 
filed was defectively verified and that such defect could not be cured, 
under any circumstances, after expiration of the thirty: day period spec- 
ified by Section 309 (c). 


The Commission erred in holding that it was without power to con- 
sider and in failing to consider appellant's request to cure, by amendment 


: Since it was dismiss the protest because not "under oath" the Commission 
did not specifically reach the question whether KTAG was a "party in interest" 
within the meaning of Section 309(c). However, in considering KTAG's petition 
for reconsideration, the Commission held that appellant was a "person aggrieved 
or whose interests are adversely affected" within the meaning of Section 405 of 
the Act (47 U.S.C. Sec. 405), thus effectively holding appellant a "party in interest". 
See Metropolitan Television Company v. United States, 95 U.S. App. D.C. 326, 

221 F. 2d 879 (1955); Granik v. Federal Communications Commission, 98 U.S. 
App. D.C. 247, 234 F.2d 682 (1956). 
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nunc pro tunc, a defective verification to appellant's protest which was 

otherwise timely filed and in accordance with the provisions of Section 

309 (c) of the Communications Act of 1934, as amended (47 U.S.C. Sec. 
309 (c)). 


The Commission erred in holding, if it did so hold, that dismissal 
of appellant's protest, filed pursuant to Section 309(c) of the Communica- 
tions Act of 1934, as amended (47 U.S.C. Sec. 309(c)), deprived appel- 
lant of no substantial right since it was in a position to consider and did 
consider, on its merits, appellant's concurrently filed Petition for Re- 
consideration, pursuant to Section 405 of the Communications Act of 
1934, as amended (47 U.S.C. Sec. 405), directed to the same Commis- 


sion action as appellant's protest. 


SUMMARY OF ARGUMENT 


The procedure for the cure, on a nunc pro tunc basis, of an omitted 
or defective verification of a document, even where such verification is 
required by legislative enactment and considered "jurisdictional", is well 
established by decisions of this Court, Johnston Broadcasting Co. v. 
Federal Communications Commission, 85 U.S. App. D.C. 40, 175 F.2d 
351 (1949); City Cabs, Inc. v. Federal Communications Commission, 

___ U.S. App. D.C. __, 275 F. 2d 165 (1960), state courts (particularly, 
Board of Education v. Mulcahy, 123 P. 2d 114 (1942)), other federal 
courts (particularly, Griffen v. United States, 13 C. Cls. 257 (1877)) 


and of the Commission itself (particularly, Connecticut Water Company, 
17 RR 349 (1958) ). 


There is no legally supportable basis upon which the Commission 
could distinguish the foregoing authorities or hold the procedure estab- 
lished therein inapplicable to the verification requirements of Section 
309 (c) of the Communications Act of 1934, as amended (47 U.S.C. Sec. 
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309(c)) either on the basis of the language of that section of the Act, 
its legislative history, or by virtue of any unique or special legislative 
purpose behind that Section of the Act. 


The Commission's holding that it is without power to/consider 
or permit cure of a defective verification in a protest filed|pursuant 
to Section 309(c) of the Communications Act of 1934, as amended 
(47 U.S.C. Sec. 309(c)) is an arbitrary and erroneous interpretation 
of that Section of the Act inconsistent with sound principles| of statu- 
tory construction, Isbrandtsen v. Johnson, 343 U.S. 779 (1952); 
Texas & P. R. Co. v. Abilene Cotton Oil Co., 204 U.S. 426 (1907) 
and fundamental principles of justice and equity which requires 
reverSal by this Court. 


If the Commission, as it properly should have done, had con- 
sidered appellant's request to cure the defective verification of its 
protest, on its merits, it would have been required, by sound and 
judicious exercise of its discretion, to permit the cure of such 
defect in view of the circumstances which precluded proper initial 
verification of the protest; the fact that the protest was otherwise 
complete and filed in accordance with Section 309(c) of the/Act; the 
fact that, realistically, the Commission had every assurance of 
the truth and accuracy of the protest when initially filed; and the 
fact that an unquestionable verification of the protest was proferred 
to the Commission within nine days of the original filing and twenty- 
one days prior to the time when the Commission was required by 
Section 309(c) to render a decision" on the protest. 


The Commission could not properly hold that its dismissal 


of appellant's protest did not deprive appellant of any substantial 


right because of its consideration, on the merits, of appellant's 
Petition for Reconsideration, filed concurrently pursuant to Section 
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405 of the Communications Act of 1934, as amended (47 U.S.C. Sec. 
405). Sections 309(c) and 405 of the Communications Act (47 U.S.C. 
Secs. 309(c) and 405) serve different purposes and provide different 
remedies and the remedy provided by one cannot properly be substituted 
for the remedy of the other. Under Section 309(c), appellant, in the 
circumstances of this case, had a right to an evidentiary hearing on the 
factual issues and questions raised by it -- which right need not be, 
and in this case was not, accorded pursuant to Section 405. The Com- 
mission could not properly deprive appellant of its right under Section 
309(c) to demonstrate in public hearing that the action complained of 
was contrary to the public interest simply by considering and denying, 
in its discretion, appellant's request, pursuant to Section 405, that the 
Commission set aside that action. 


ARGUMENT 


THE COMMISSION ERRED IN HOLDING THAT IT WAS WITH- 
OUT POWER TO PERMIT THE CURE BY WAY OF AMEND- 
MENT NUNC PRO TUNC OF A DEFECTIVE VERIFICATION 
OF A PROTEST OTHERWISE CONSISTENT WITH THE RE- 
QUIREMENTS OF SECTION 309(c) OF THE COMMUNICATIONS 
ACT. 


In 1952, Congress enacted Section 309(c) of the Communications 
Act (47 U.S.C. Sec. 309(c)) which accords to "parties in interest" 
definite rights to a hearing on any grant of an "instrument of authoriza- 
tion” made by the Commission without hearing. As amended in 1954 


and 1956 in respects not here material, Section 309(c) provides as 
follows (47 U.S.C. Sec. 309(c)): 


"When any instrument of authorization is granted by 
the Commission without a hearing as provided in subsec- 
tion (a) of this section, such grant shall remain subject to 
protest as hereinafter provided for a period of thirty days. 
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During such thirty-day period any party in interest may 
file a protest under oath directed to such grant and re- 
quest: a hearing on said application so granted. Any 
protest so filed shall be served on the grantee, shall 
contain such allegations of fact as will show the protestant 
to be a party in interest, and shall specify with particular- 
ity the facts relied upon by the protestant as showing that 
the grant was improperly made or would otherwise not be 
in the public interest. The Commission shall, within 
thirty days of the filing of the protest, render a decision 
making findings as to the sufficiency of the protest in 
meeting the above requirements; and, where it so finds, 
shall designate the application for hearing upon issues 
relating to all matters specified in the protest as grounds 
for setting aside the grant, except with respect to such 
matters as to which the Commission, after affording 
protestant an opportunity for oral argument, finds, for 
reasons Set forth in the decision, that, even if the facts 
alleged were to be proven, no grounds for setting aside 
the grant are presented. The Commission may in such 
decision redraft the issues urged by the protestant injac- 
cordance with the facts or substantive matters alleged in 
the protest, and may also specify in such decision that 
the application be set for hearing upon such further issues 
as it may prescribe, as well as whether it is adopting as 
its own any of the issues resulting from the matters 
specified in the protest. In any hearing subsequently|held 
upon such application issues specified by the Commission 
upon its own initiative or adopted by it shall be tried in the 
same manner provided in subsection (b) of this section 
but with respect to issues resulting from facts set forth 
in the protest and not adopted or specified by the Com- 
mission, on its own motion, both the burden of proceeding 
with the introduction of evidence and the burden of proof 
shall be upon the protestant. The hearing and determina- 
tion of cases arising under this subsection shall be ex- 
pedited by the Commission and pending hearing and deci- 
sion the effective date of the Commission's action to which 
protest is made shall be postponed to the effective date 
of the Commission's decision after hearing, unless the 
authorization involved is necessary to the maintenance or 
conduct of an existing service, or unless the Commission 
affirmatively finds for reasons set forth in the decision 
that the public interest requires that the grant remain in 
effect, in which event the Commission shall authoriz 

the applicant to utilize the facilities or authorization ns 
question pending the Commission's decision after hearing." 
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KTAG, a "party in interest" by virtue of the Commission's own 
finding on this record (R. 224), filed within the thirty-day period 
specified by Congress a protest directed against the grant of the KPAC- 
TV application, specifying "with particularity the facts relied upon by 
the protestant as showing that the grant was improperly made or other- 
wise would not be in the public interest". The protest raised serious 
public interest questions with respect to which KTAG was entitled, by 
statutory right, to be heard and complied in every respect with statutory 
and regulatory requirements for the filing of protests except one -- its 
verification, because a snow storm had disrupted the office routine of 
KTAG's attorneys so that the document could not be prepared in time for 
forwarding to Louisiana for verification there, had been accomplished by 
long distance telephone. The circumstances surrounding this verifica- 
tion were fully and completely disclosed in the protest itself to the Com- 
mission and all interested parties. 


Nine days after the protest had been filed, KTAG submitted un- 


questionable verification for the protest, without changing a word of the 


original document and without making any additions thereto, along with 
a request that this verification be accepted nunc pro tunc, as of the date 
the protest was originally filed, if the initial verification was deemed 
defective. 


The Commission dismissed the protest, thus denying KTAG its 
statutory right to a'hearing to which it was otherwise entitled, holding that 
compliance with the requirement of Section 309(c) that the protest be 
“under oath" was essential to confer jurisdiction to permit consideration 
of the protest; that'the initial verification by telephone was ineffective 
as a matter of law to meet this statutory requirement; and that it had no 
power (and therefore no discretion) to permit this defect to be cured by 
the acceptance of a proper verification, submitted nine days subsequent 
to the expiration of| the thirty-day period specified by Section 309 (c). 


KTAG does not challenge on this appeal the Commission's holding 


13 


that the statutory requirement that a protest be "under oath!' is essential 
to its jurisdiction, in the sense that it could not be waived or otherwise 
dispensed with, see Johnston Broadcasting Co. v. Federal Communica- 
tions Commission, 85 U.S. App. D.C. 40, 175 F. 2d 351 (1949). Neither 
does it challenge the Commission's holding that the verification by tele- 
phone initially supplied for the protest was ineffective to meet this stat- 
utory requirement. KTAG does submit that the Commission's holding 
that Section 309(c) requires that a protest literally be "under oath” not 
later than the thirty day period prescribed by Section 309(c) and that the 
Commission is without power to permit the cure of an initial failure in 
this regard, under any circumstances, is plain error which requires 
reversal by this Court. 


The procedure of permitting the cure of a defective verification on 
a nunc pro tunc basis is established by Court and Commission practice. 
The specific authority on the part of the Commission in this regard, if it 
were otherwise in doubt, was established by the decisions of this Court 
in Johnston Broadcasting Co. v. Federal Communications Commission, 
85 U.S. App. D.C. 40, 175 F. 2d 351 (1949) and City Cabs) Inc. v. 
Federal Communications Commission, _ U.S. App. D.C, , 215 F. 


2d 165 (1960), as well as by decisions of the Commission itself in 
Johnston Broadcasting Co., 5 RR 1320 (1950); Hamtramck Radio Corp., 

6 RR 43 (1950: Independent Television, Inc., 10 RR 1193 (1954); Jaicoa 
Broadcasting Corp. (WGRF), 13 RR 1115 (1956); and Sanford L. 
Hirschberg and Gerald R. McGuire, Docket No. 12566, FCC 59-123; 
Mimeo No. 69154 (Order released February 24, 1959); WPFA Radio, Inc., 
BP-13161, August 17, 1959 -- in each of which cases the Commission 
permitted the cure of defective or omitted verifications nunc pro tunc.! 


> 
One other Commission case, Radio Saratoga, 15 RR 34 (1957), seemingly ap- 
proved, but did not directly pass upon, the Johnston procedure. In|that case, peti- 
tioner's application was filed the day before a mutually exclusive application was 
granted by the Commission. It was returned because the verification was dated 
prior to the date of a letter of credit submitted with the application. Although the 
application was re-submitted, the petitioner did not attempt to cure the defect in 
(Cont'd. on following page) 
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In the Johnston case, supra, at 85 U.S. App. D.C. 45, 175 F.2d 
356, this Court concluded, after a review of the Federal and State 
authorities: 

"Upon the foregoing authorities the rule appears to be 

that when a statute requires verification of a pleading, 

a court cannot act upon the pleading unverified, but an 

initial failure to verify can be cured by later verifica- 

tion. This supplies the answer to the probiem at bar." 1 
This procedure, the Court said, was in accord with "the rules of law which 
have been established in respect to other statutes which have required 
verification of pleadings or other papers as a requisite to their considera- 
tion." (85 U.S. App. D.C. at 44, 175 F.2d at 355). 


The rules of law referred to by the Court are indeed supported by 
overwhelming state and federal precedent. In each of the following cases, 
it was held that the omission of a verification required by statute (or, in 
one or two instances, court rule), or a defective verification so required, 
can and should be cured by amendment nunc pro tunc relating back to the 
time the original papers were filed: 


United States Court of Claims 


The Eastern Band of Cherokee Indians v. United States, 
19 C. Cls. 35 (1883). 
Griffin v. United States, 13 C. Cls. 257 (1877). 


Arkansas 
Coleman v. Bercher, 126S.W. 1070 (1910). 


California 


Board of Education v. Mulcahy, 123 P. 2d 114 (1942). 
Chilcote v. San Bernardino County, 15 P. 2d 1103 (1932). 


(Cont'd. from previous page) 
verification by nun¢ pro tunc, amendment (15 RR at 38). The Commission there- 
fore, after citing and quoting Johnston with seeming approval, held that "we neednot 
here consider whether, . upon petitioner's curing the defect in verification of his 
application, we would have, on our own motion or an appropriate petition for re- 
consideration within 30 days of the WRSA grant, set aside said grant to afford peti- 
tioner a comparative hearing on his and the WRSA applications". (Radio Saratoga, 
supra, at 38). 


: Emphasis supplied through this brief unless otherwise specified. 


Cone v. Sing Motor Implement, 100 S.E. 2d 154 (1957). 
Endicott v. Ogletree, 78 S.E. 2d 851 (1953). 
Gamble v. Gamble, 61S.E. 2d 837 (1950), cert. denied. 
340 U.S. 943. 
East Point Lumber Co. v. Chandler, 167 S.E. 787 (1933). 
Standard Fashion Co. v. Newton-Hart Co., 76S./E. 760 

1912). 

Greer v. Andrew, 65 S.E. 416 (1909). 
Patton v. Bank of La Fayette, 53 S.E. 664 (1906). 


Illinois 
Wall v. Greene, 52N.E. 2d 303 (1943). 


Kansas 
Ruggles v. Smith, 259 P. 2d 199 (1953). 


National Mortgage & Debenture Co. v. Lock, 55 P. 846 
(1899) . 


Manspeaker v. Bank of Topeka, 46 P. 1012 (1896). 
Rogers v. Coates, 16 P. 462 (1888) . 


Hargrove v. Woolf, 8 P. 192 (1885). 


Louisiana 


White System of Alexandria, Inc. v. Orange 

Se Té (i954). : 

Clark v. Illinois Cent. R. Co., 64 So. 281 (1914). 
Mississippi 

Rootes v. Thomas, 38 So. 502 (1905). 


Montana 


Smith v. Armstro 166 P. 2d 798 (1946). 
State v. District Cas of Ninth Judicial Dist. , 


64 P. 2d 835 (1936). 
Chisolm v. Vocational School for Girls, 
64 P. 2d 839 (1936). 


Oklahoma 


Jones v. Citizens' State Bank, 185 P. $73 (1913) ! 


Pennsylvania 
National Cash Register Co. v. Ansell, 189 A. 738 (1937). 


16 


Everts v. Garlington, 117 S.W. 2d 820 (1938). 
Cotton v. Rea, 163S.W. 2 (1914). 


Western Mountain Lime and Stone Co. v. Danley, 
111 P. 647 (1910). 


Washington 
Greene v. Union Pacific Stages, 45 P. 2d 611 (1935). 


These decisions make no distinction, in determining the propriety 
of allowing such amendments, between instances where the required 
verification was entirely omitted and cases where a verification was sup- 
plied but was, for one reason or another, defective. Thus, in Griffin v. 
United States, 13 C. Cls. 257 (1877), the government specifically urged 
that, although a defective verification might be cured by amendment nunc 
pro tunc, a petition which lacked any verification could not be so cured 
since there was nothing before the Court to amend. The Court, rejecting 


such argument and construing a Congressional statute! with provisions 
substantially similar to those contained in Section 309(c) of the Com- 
munications Act, held (pp. 258-259): 


If that act [12 Stat. 765] required the verification 
of the petition before or at the time of its being filed 
here, there would be a better foundation for that posi- 
tion; but it is wholly silent as to the time when the 
verification shall be made. Had the legislature deemed 
it important that the petition should, when filed, be 
verified, it would no doubt have so provided; and not 
having done so, we are at liberty to presume that that 
was not considered material. 


It was the Griffin case which was cited, discussed and principally relied 
upon by this Court in Johnston when it indicated to the Commission the 
appropriate remedy to be followed. State courts have similarly failed to 


Act of March 3, 1863 (12 Stat. 765) required, "that any petition filed under 
this act shall be verified by the affidavit of the claimant, his agent or attorney... ." 
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find any significance in the distinction urged in Griffin and|have permitted 


the required verification to be supplied for the first time by amendment. 
Board of Education v. Mulcahy, 123 P. 2d 114 (Calif. 1942 ; Chisolm v. 
Vocational School for Girls, 64 P. 2d 839 (Mont. 1936); Gamble v. 

Gamble, 61S.E. 2d 837 (Ga. 1950), cert. denied, 340 U.S. 943; Rootes 
v. Thomas, 38 So. 502 (Miss. 1905). 


Neither do the courts make any distinction, in determining whether 
such amendments can or should be allowed, between cases where the re- 
quired verification is considered jurisdictional and cases where it is not. 
Griffin v. United States, supra; Duran v. United States, 31 C. Cls. 353 
(1896); Johnston Broadcasting Co. v. Federal Communications Commis- 
Sion, Supra, at 85 U.S. App. D.C. 45 and note 14, 175 F. 2d 355-356 
and note 14. Thus, this Court in the Johnston case pointed out that many 
state courts consider a statutory requirement for verification as not going 
to jurisdiction, except in the field of divorce law, but as a defect in plead- 
ing which should always be cured by amendment if noticed. But, this 
Court emphasized that even in divorce cases where the requirement is 
jurisdictional, a failure to verify can be cured by amendment prior to 
trial. 


In not one of the cases referred to and discussed above, did the 
court involved have any particular difficulty or problem in allowing the 
cure of an omitted or defective verification at any stage of the proceed- 
ings -- before trial, during trial and even after judgment. 'The basis for 
each decision, whether made explicit or implicit, is perfectly clear -- 
that, in American law, no person is to be deprived of important and sub- 
stantial rights because of purely technical or formal defects or omissions.2 


: One of the first acts of the United States Congress following the American 
Revolution was to make it clear that each person's rights were to be determined on 
their merits and that no person was to be deprived of his rights for purely formal 
omissions or defects. In the Judiciary Act of 1789 (1 Stat. 91, Sec./32) it was pro- 
vided that ". . . no summons, writ, declaration, return, process, judgment, or other 
proceedings in civil cases in any court of the United States shall be abated, arrested, 
quashed, or reversed for any defect or want of form; but such courts shall proceed 
and give judgment according as the right of the cause (Cont'd.on following page ) 
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Despite the foregoing precedent, clearly indicating, we submit, 
the proper course to be taken by the Commission in the circumstances 
of the case and unquestionably establishing its power therefor, the Com- 
mission preferred to adopt a narrow and literal interpretation of Section 
309(c), i.e. that a protest must actually be "under oath" within the 
thirty-day period specified by that Section of the Act. In so doing, the 
Commission has imputed to the Congress a specific legislative intent for 
which there is no support in legislative history, by virtue of any special 
legislative policy or purpose to be served, or in any sound principle of 
statutory construction, 


The basic error of the Commission's decision lies in the unpre- 
cedented (as we have seen), wholly unnecessary and nearly incompre- 
hensible importance and significance attached to the time of the verifica- 
tion. In attempting to distinguish its position in this regard from the 
holdings of this Court and, the many courts to which it was referred 
and its own previous decisions, the Commission in its decision suggested 
distinctions, specious at best, which, with all respect to the Commission, 
indicate a serious misreading of the authorities. 


Thus, the Commission dismisses Johnston and its.own precedents 
permitting nunc pro tunc amendments as being applicable only to applica- 
tions filed pursuant to Section 308 of the Act (47 U.S.C. Sec. 308). The 
Johnston case did not limit its exposition of the law to the filing of an ap- 
plication under Section 308. In order to answer the question whether a 
defective verification of an application could be cured by amendment 
nunc pro tunc, the/Court explored the whole field of law relating to the 
general question involved and by no means based its decision upon any 
unusual language in, or peculiar characteristic of, Section 308 of the 
Communications Act. 


(Continued from preceding page) 
and matter in law shall appear to it.” It may fairly be said that the entire current 
of American law, beginning at this early point in our history and culminating with 
the adoption of the Federal Rules of Civil Procedure, has been in the direction of 
eliminating procedural formalities in order to insure that each case may be de- 
cided on its merits. 
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Moreover, even if some rational basis could be found for distin- 
guishing the verification requirements of Sections 308 and 309 (c), the 
Commission arbitrarily and inexplicably ignored, or failed to recognize 


the significance of, its own prior decision, under Section 309 (c) in Con- 


necticut Water Company, 17 RR 349 (1958). In that case, |a protest had 
been filed under Section 309(c) in the name of a non-existent corporation 


or business entity. The verification to the protest purported to be that 
of an officer of the non-existent corporation or business entity. On Feb- 
ruary 24, 1958 the Commission granted the protest. On March 26, 
1958 the applicant filed a Petition For Reconsideration, and on April 7, 
1958, an Opposition to the Petition was filed by protestant.| Apparently 
with its opposition the protestant filed an amendment to correct the pro- 
test and show the correct name of protestant. 


The applicant took the position that the protest must be striken be- 
cause of legal incapacity on the part of the "protestant." It also argued 
that a pleading thus filed was not duly verified, could not be considered 
a valid protest and could not be amended since the 30-day period within 
which a protest must be filed had expired. The Commission rejected these 
arguments categorically and permitted the amendments even though they 
were amendments to a protest and even though they were submitted ap- 
proximately 40 days after the Commission had acted on the protest. The 
language of the Commission in this connection is directly applicable to 
the present case. Paragraph 6 of the Commission's Opinion, appearing 
at 17 RR 351, reads in part as follows: 

"But this change neither affects the real identity of 
the particular protestant nor the material allegations of 
the protest as originally filed. The amendment does not, 
therefore, result in a departure from or substitution of, 
the protest as originally filed. The protest now, taking 
into consideration the Huntress amendment thereto, is 

the same as it was when originally filed, namely, a 

statement in which is contained allegations of fact of suf- 

ficient particularity to show those matters and things upon 


which protestant relies in opposition to the Commission's 
grant of the application . . . . We therefore conclude 
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that in the particular circumstances of this case, the 
expiration of the 30-day statutory period within which a 
protest must be filed under Section 309(c) does not 
operate as a bar to the type of corrective material herein 


submitted. Cf. Johnston Broadcasting Company v. FCC, 
175 F,(2d) 351." 


It will be noted that every one of the considerations leading the 
Commission in the Connecticut Water case to accept the amendment to 


the protest after expiration of the 30-day period is present in this case. 
The acceptance of KTAG's verification nunc pro tunc would not affect the 
identity of the party protestant, nor would it affect the material allega- 
tions of the protest'as originally filed. The acceptance of a verification 
nunc pro tunc would not result in a departure from or substitution of the 
protest as originally filed. The protest, taking into account the verifica- 
tion nunc pro tunc, "is the same as it was when originally filed, namely, 
a statement in which is contained allegations of fact of sufficient particu- 
larity to show those matters and things upon which protestant relies . . 
Moreover, the Commission itself cited the Johnston case as authority for 
rejection of the argument that the verification, if defective, could not be 
cured because of the expiration of the 30-day statutory period. 


KTAG agrees competely with the Commission's result in Connecticut 
Water; its most proper reliance upon Johnston; and the rationale of its 
decision. But KTAG does not agree that there is any legally supportable 
basis for distinguishing Connecticut Water from the present case and 
submits to this Court that, in fact, there is none. 


This Court in Johnston emphasized that the procedure indicated by 
it was the law whether or not the verification was construed to be a mat- 
ter of "jurisdiction’. Indeed, using the term "jurisdiction" in the same 
sense, the Court in Johnston held as jurisdictional the requirement that 
an application for radio facilities be verified, meaning that verification 
was essential in order for the Commission to grant the application; that 
the requirement could not be waived; and that the Commission's grant 
of an unverified application was ineffective. Nevertheless, the Court 
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held that this basic "jurisdictional" defect could be cured by an amend- 
ment providing the required verification on a nunc pro tunc basis. 


The verification requirement of Section 309(c) may be conceded to 
be, and undoubtedly is, similarly "jurisdictional". But there is no basis 
whatsoever for the Commission's position, essentially contrary to that 
taken in Connecticut Water, that a "jurisdictional" defect under Section 
308 may be cured at any time -- even after "final" Commission action, 
as in Johnston -- but that a similar "jurisdictional" defect under Section 
309 (c) cannot be cured at all. 


With what appears to be a somewhat confused idea as to the effect 
on the nunc pro tunc procedure of a finding that a verification is "juris- 
dictional" (which as we have seen and as this Court explained in Johnston, 


is nil), the Commission attempted in its decision to explain two decisions 
of the United States Court of Claims, Griffin v. United States, supra, 
and the Eastern Band of Cherokee Indians v. United States, supra, and 


to use the latter in support of its position. In the Griffin case the statute 
creating the Court of Claims (10 Stat. 612) had conferred upon it juris- 
diction of claims "which might be suggested to it by a petition filed there- 
in" without requiring verification of such petition. Subsequently, in 1863 
(12 Stat. 765), the Court was authorized to consider certain|claims and 
Section 12 of that Act provided" . . . that any petition filed under this 
act! shall be verified by the affidavit of the claimant, his agent or at- 
torney. . ." After the period of limitations had expired, the claimant 
moved for leave to file an amended petition to provide a verification and 
the defendant moved to dismiss for want of jurisdiction. The claimant's 
motion was granted and the amendment was permitted. The) Court held 
that, without reaching the questions of whether verification was essential 
to give the court jurisdiction or whether it could be waived, |the time of 
verification was, in any event, immaterial and permitted amendment of 


the claim nunc pro tunc. 


1 The essential similarity of this language and that of Section 309(c) should be 
noted. 
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It is true, as'the Commission states (R. 224) that in The Eastern 
Band of Cherokee Indians v. United States, supra, the same Court of 
Claims held that itidid not have jurisdiction to act upon a complaint re- 
quired by the particular statute involved tobe". . . . verified by the 
principal chief of said band" where the petition filed had been verified 
by another person. In the absence of such a verification the Court held 
that it was without "jurisdiction" to entertain the petition. This holding 


is entirely consistent with Johnston and by no means inconsistent with 
Griffin which simply found it unnecessary to reach the question of juris- 
diction. But, and this is what the Commission has overlooked, the Court 
by no means held that the defect in the Cherokee complaint could not have 
been cured nunc pro tunc. On the contrary, it went to great length to 


prevent precisely the kind of construction of its decision that the Com- 
mission has here given to it. The Court said (19 C. Cls. at 38-39): 
'Merely'to guard against misapprehension we deem 
it proper to say, that the position we have now taken 
does not at all conflict with that which we took in Griffin's 
case (13 Ct. Cls. 257). There the question whether a 


petition under the general jurisdiction of the Court should 
be dismissed because it was not verified at the time it 


was filed, though the claimant was ready and offered to 
file a duly verified petition when the motion to dismiss 


was heard. We held that the law did not require the peti- 
tion to be verified at the time it was filed, but that a sub- 
sequent verification was Sufficient. 

"The pending motion to dismiss the petition for want 


of jurisdiction in the Court to entertain it is sustained." 
(38-39) (Underscoring added) .” ; 


In other words, all the Court was saying in Cherokee, as this 
Court would have been bound to say under similar circumstances in 


had no choice but to dismiss for such defect. 


Finally, Yuri Yajima v. United States, 6 FRD 260, also cited by 
the Commission apparently in support of its holding, was correctly 
summarized by this Court in Johnston, supra, at 44, 355: 
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"The Tucker Act as it was before September 1, 1948, 
provided for the filing of 'a petition, duly verified.’ | The 
District Court of New York. . . held that the Court 


could not proceed upon an unverified complaint but that 
an amendment, after the statute of limitations upon oe 
complaints had expired, cured the defect." 
The assertion of the Commission that these various authorities 
are not controlling because". . . time limitations had not run in any 
of the cited state court cases . . ." (R. 223) is, on its face, erroneous. 
Why does the Commission think that all the attorneys and courts involved 
in these cases were going to the trouble and expense of attempting and 
considering the nunc pro tunc procedure, litigating the question to the 
highest courts in the country, if time limitations had not expired or 
time was not for other reasons critical and it was therefore important 
to cure the defective verification on a nunc pro tunc basis?) The nunc 
pro tunc procedure serves no purpose whatsoever unless there is some 
Question involved relating to the expiration or passage of some time 
period which makes verification as of some earlier date either essential 
or critical. 


As we have seen, in Griffin, the statute of limitations had expired. 
Another not untypical example is Board of Education v. Mulcahy, supra, 
involving a suit to terminate the employment of a teacher. [There a 
statute required that the action be brought within a specified thirty-day 
period. The complaint as filed was not properly verified. | After expira- 
tion of the thirty-day period, an amendment nunc pro tunc was permitted 
in order to cure the defective verification. 


The Board of Education case also illustrates the error in the weight 
apparently attached by the Commission to the notation by one court that 
“plaintiff's amendment to provide a verification nunc pro tunc did not af- 
fect any rights of the defendant." (R. 223)? Certainly the|teacher in 


: The case referred to by the Commission is Manspeaker v. Bank of Topeka, 
supra. 
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the Board of Education case, the United States in Griffin and the oppos- 


ing party in each of the cases cited, suffered by the decision which per- 
mitted the cure of a defective verification in a complaint that would 
otherwise have been inconsistent with statutory requirement just as 
much as any person would have suffered in this case by acceptance of 

a proper verification. And, this is not unlike the applicant in the 
Johnston case who most certainly suffered an adverse effect from the 
nunc pro tunc amendment, curing the defective verification of a compet~- 
ing application and thereby breathing life into an application that other- 
wise was not valid and could not be acted upon by the Commission. 

What the court almost certainly meant in the quotation referred to by 
the Commission was simply that no person, under the; American system 
of justice and law, has a "right" to rely upon, or gain advantage from, 
purely formal defects or omissions in his opponent's case. It is this 
very fundamental principle of law that underlies each of the decisions 
which the Commission chose to ignore and which demands that this Court 
reverse the Commission in this case. 


Of course, there is a not irrational basis for the Commission's 
decision in this case. Read very literally, Section 309(c) requires the 
filing, within thirty days of the action complained of, a protest "under 
oath". But the error of the Commission lies in its relating to each 
other these two essentially separate and unrelated requirements of time 
and verification. Congress expected no doubt -- as did the legislatures 
or courts involved in each of the cases discussed -- that the pleading 
would be verified when initially filed. That is not the question in this 
case. The question here is what can be done and what should be done 
when there is an initial failure to do the expected in this regard. The 
answer to that question and the power of the Commission to effect the 
answer indicated is properly to be found in the principles of law discussed, 
founded upon fundamental considerations of justice and equity, and not in 
the unnecessarily restrictive interpretation adopted by the Commission 


relating, for no apparent reason, time and verification. Such an 
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interpretation was available to many of the courts in the cases referred 
to but was, by them, uniformly rejected as unnecessary to éffect the 
purpose of the legislation and as fundamentally unjust. 


KTAG may safely concede the power of Congress to enact legisla- 
tion contrary to these principles but there is no indication whatsoever -- 
in the legislative history of Section 309(c) or in any unique purpose or 
policy to be accomplished by that provision -- that such was|the intention 
of Congress. There is no evidence whatsoever to support the Commis- 
sion's proposition that the time of verification under this statute, as op- 
posed to other similarly worded statutes and Section 308 of the very same 
Act (47 U.S.C. Sec. 308), is of paramount and critical significance. 


The Commission's interpretation, although having a certain specious 
consistency with the words of Section 309(c), is inconsistent with sound 
statutory construction specifically the principle, as enunciated by the 
Supreme Court of the United States, Isbrandtsen v. Johnson, 343 U.S, 779, 
783 (1952) that: 

Statutes which invade the common law . . . are to 
be read with a presumption favoring the retention of tail 


established and familiar principles, except when a sta 
tory purpose to the contrary is evident. 


See also, Texas & P. R. Co. v. Abilene Cotton Oil Co. , 204 U.S. 426 
(1907). 


The fact that Section 309(c) requires the Commission to "render a 
decision" within thirty days "of the filing of the protest" neither justifies 
nor supports the Commission's conclusion that it has no power to permit 
the cure of a defectively verified protest. KTAG is not here claiming 
that the Commission must in every circumstance permit an amendment 
nunc pro tunc to cure such a defect. That an area of discretion resides 
in the Commission in this regard need not be denied although, as developed 
more fully hereinafter, any exercise of that discretion must,| in our view, 
be a reasonable one. We have no doubt that, if acceptance of an amend- 
ment nunc pro tunc, would unduly disrupt the processes of the Commission 
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or render compliance by it with the requirement of rendering a decision 
within 30 days impossible or unreasonably burdensome, rejection of such 
an amendment might, in the discretion of the Commission, be justified. 
But such circumstances are consistent neither with the legal basis of the 


Commission's decision, cf. Securities and Exchange Commission v. 
Chenery Corp., 318 U.S. 80 (1943), nor with the facts of the instant case. 


Even if a technical defect or omission such as involved in this case 
were to be cured on the twenty-ninth day following filing of a protest or, 
as in Connecticut Water, supra, at a later date, we submit that the Com- 
mission clearly has the power to accept any amendment proferred in 
order to avoid dismissal of the protest and denial of an opportunity for 
the consideration of such public interest consideration as may have been 
raised therein. Cf. City Cabs, Inc. v. Federal Communications Com- 
mission, supra. The mere possibility that circumstances might arise 
which would justify the Commission in refusing, in its discretion, to 
permit cure of a formal defect or omission does not afford a basis upon 
which to deny any power whatsoever in this regard. 


Having denied power to consider KTAG's offer to cure such defect 
as may have existed in the verification of its protest, the Commission 
did not consider whether it would have accepted KTAG's verification, 
nunc pro tunc, had it properly defined its authority in this area. We 
therefore ask this Court to remand the case to the Commission for con- 
sideration of KTAG's request for acceptance of verification of its protest, 
nunc pro tunc. At the same time, we wish to emphasize to this Court, 


as appears below, that, in our view, had the Commmission recognized 


its power to consider KTAG's nunc pro tunc request, it would almost 
certainly have granted such request. 
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REFUSAL BY THE COMMISSION TO ACCEPT KTAG'S 
VERIFICATION OF ITS PROTEST, NUNC PRO TUNC, 
HAD IT FOUND THE POWER TO CONSIDER THE RE- 
QUEST THEREFOR, WOULD HAVE AMOUNTED TO A 
CLEAR ABUSE OF DISCRETION REQUIRING REVER- 
SAL BY THIS COURT. 

Although the Commission has not based its decision in| this case 
upon any exercise of discretion in its refusal to accept verification of 
the KTAG protest, nunc pro tunc, we submit that any such refusal, in 
the circumstances of this case and on the basis of the record now before 
this Court, would have constituted a clear abuse of discretion requiring 


reversal by this Court. 


Although KTAG has conceded and does not dispute that the Com- 
mission, as a general proposition, has discretion whether or not to ac- 
cept, on a nunc pro tunc basis, verification of a pleading or| application, 
there is no basis in the present record to support such a refusal by the 
Commission in this case consonant with a sound and judicious exercise 
of such discretion as may exist in this regard. 


The KTAG protest was complete in every substantial and significant 
respect and filed with the Commission within the thirty-day period 
specified by Section 309(c) of the Act. As initially filed, it contained 
genuine and realistic assurances -- by virtue of the verification ac- 
complished by telephone -- of the truth and accuracy of the statements 
and allegations contained in it. Indeed, the truth and accuracy of its 
contents have not been challenged, and are not now challenged, either by 
the Commission or by KPAC-TV. Within nine days of its initial filing -- 
twenty-one days prior to the time when the Commission was required to 
render a decision with respect to it -- the only "defect" in the protest 
was cured by the submission of affidavits accomplished in usual fashion. 


ice any such 
e decision it 


in writing a decision on the merits within the thirty-day period si 
decision would probably have been both shorter and simpler than 
did write to support its dismissal of the protest. 


: It is fairly obvious that the Commission would not have been noe a burdened 
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No word of the protest was changed; no additions to the protest were 
made; and the Commission still had before it the identical pleading as 
filed within the thirty-day period specified by the statute. 


It is submitted that, under these circumstances, not only did the 
Commission err in holding itself to be without power to permit cure of 
this purely technical defect but that a refusal by the Commission to 
permit Such cure would amount to an arbitrary and insupportable abuse 
of discretion. 


Recognizing that the scope of review of the courts in the cases 
previously cited and discussed may be somewhat broader than the scope 
of review by this Court of decisions of the Commission, we think it not 
inappropriate to point out that the decisions to which this Court has been 
referred in no waylindicate that the allowance or disallowance of the cure 
of such technical and formal defects rests within the unlimited discre- 
tion of a lower court. On the contrary, the refusal to permit such 
amendments has been held, in a number of instances, to constitute a 
clear abuse of discretion and "manifest error.'' National Mortgage & 
Debenture Co. v. Lock, 55 P. 846 (Kans. 1899); Rogers v. Coates, 

16 P. 462 (Kans. 1888); Chilcote v. San Bernardino County, 15 P. 2d 
1102 (Calif. 1932); Greer v. Andrew, 65 S.E. 416 (Ga. 1909); Coleman 
v. Bercher, 126 S/W. 1070 (Ark. 1910); Rootes v. Thomas, 38 So. 502 
(Miss. 1905). In one instance it was held that the trial court had a 
“duty'' to permit the cure of such technical defects, Chilcote v. San_ 
Bernardino County, Supra, and in another, the Court referred to the 
"right" of a party to cure such formal defects. Everts v. Garlington, 
117 S.W. 2d 820 (Texas 1938). 


We think this Court in the Johnston case intended to impose a duty 


upon the Commission to permit the cure, nunc pro tunc, of so formal 


and technical an omission as there, and here, involved -- at least absent 
circumstances (neither there nor here existing) which would make such 
procedure significantly onerous or substantially unfair either to the 
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Commission or to the other parties. Thus, although this Court declined 
to “undertake to direct the issuance of a permit to Johnston"| (Johnston 
Broadcasting Co. v. Federal Communications Commission, supra, at 
45,356), it will be noted that, after the Court had indicated the "answer 
to the problem at bar", it went on to consider and pass upon the merits 
of the Commission's decision since, as it stated, "these phases of the 
case will be material in further proceedings before the Commission." 
(Johnston Broadcasting Co. v. Federal Communications Commission, 
supra, at 45, 356). The Court remanded the case only "for further pro- 
ceedings in light of this opinion" -- an opinion which had clearly dictated 
the Commission's course of action, i.e., permit the amendment and, on 
the merits, sustain the original grant. Had the Court felt that its deci- 
sion would have allowed the Commission to refuse to permit the amend- 
ment (effectively dismissing the application involved), it would hardly 
ie an advisory 


have passed upon the merits of the case -- in effect renderi 


opinion on what could well have been a moot point. 


In short, although we submit that the decision of the Commission 
dismissing the KTAG protest must be, in any event, vacated and the 
case remanded for further proceedings, we submit further that a refusal 
by the Commission to accept verification of the KTAG protest, nunc pro 
tunc, in the circumstances of this case would constitute, in|itself, so 
clear an abuse of discretion on the Commission's part as to require 
reversal by this Court and that the Commission therefore, if given an 
opportunity upon remand by this Court, would be required by both law 
and fundamental principles of fair play to accept KTAG's verification, 
nunc pro tunc, and consider its protest on the merits. 
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CONSIDERATION BY THE COMMISSION OF KTAG'S 
PETITION FOR RECONSIDERATION ON ITS MERITS 
DID NOT ACCORD KTAG THE RIGHTS TO WHICH IT 
WAS ENTITLED AS A PROTESTANT UNDER SECTION 
309(c). 

In its decision (R. 224, para. 9), the Commission intimated that 
its dismissal of the KTAG protest perhaps did not deprive appellant of 
any substantial right since the Commission was able to consider KTAG's 
Petition for Reconsideration, pursuant to Section 405 of the Act (47 
U.S.C. Sec. 405), which is not required to be “under oath". KTAG 
doubts that the Commission intended to hold that it could, in any event, 
dismiss a 309(c) protest because of its consideration and disposition of 
a petition for reconsideration. However, to guard against any doubt on 
this score, appellant submits that such a holding would clearly be error. 


Section 309(c) confers upon "parties in interest", such as appellant, 
a right to be heardiupon specified issues and to demonstrate in public 
hearing and upon a public record that a Commission grant of an "instru- 
ment of authorization” was in error and contrary to the public interest. 


As stated in the House Report accompanying Section 309(c) when 
enacted in 1952 (H.| Rpt. No. 1750, 82d Cong., 2dSess., 1 RR page 
10:301, 10:310): 


The Commission must. . . enter a finding as to whether 
the protest meets the . . . requirements [ of Section 309(c)] 


and if it so finds the application involved must be set for 
hearing upon the issues set forth in the protest, together 


with such further issues, if any, as may be prescribed by 

the Commission. 

This Court has likewise recognized the purpose of Section 309 (c) 
as according to “parties in interest" the right to demonstrate the error 
of Commission action, Valley Broadcasting Co. v. Federal Communica- 
tions Commission, 99 U.S. App. D.C. 156, 159, 237 F. 2d 784, 787 
(1956): 


"The intent and purpose of Congress in allowing an 
aggrieved party to file a protest and thereby secure an 
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open hearing on the whole subject was to make sure 
that those who demonstrate they are "parties in 
interest" will have an opportunity to show the Commis 
sion that it is about to make a mistake i 
interest. Thus the hearing serves important public 


poses beyond the narrower interests of the protestant. 


As indicated by Section 309(c) and Valley, a protestant's right to 
hearing does not depend upon the Commission's discretion or its initial 
reaction to the persuasiveness of the protestant's allegations. The pro- 
testant is entitled to a hearing whether that initial reaction be favorable, 
i.e. issues "adopted" by the Commission placing the burden on the ap- 
plicant, or unfavorable, i.e. issues not "adopted" placing the burden 
upon the protestant. In either event, a full evidentiary hearing is called 
for unless, after oral argument, the Commission is in a position effec- 
tively to demur to the protestant's allegations. 


Section 405 of the Act, on the other hand, merely afford a "person 
aggrieved or whose interests are adversely affected" an opportunity to 
appeal to the Commission, which may, "in its discretion", set aside a 
grant previously made or action previously taken. There is no require- 
ment that a hearing be held (except as may be called for by jother provi- 
sions of the Act, e.g. Section 309(b), 47 U.S.C. Sec. 309(b)) and, in 
fact, any evidentiary hearings held pursuant to Section 405 are specifical- 
ly limited to "newly discovered evidence, evidence which has become 


available only since the original taking of evidence, or evidence which the 


Commission believes should have been taken in the original |proceeding 
. .'' Finally, there is no provision in Section 405 for the participa- 
tion of the petitioner in any proceeding pursuant thereto. 


In short, the remedies provided by the Congress in Sections 309 (c) 
and 405 of the Act are by no means identical and the one cannot properly 
be substituted for the other. 


Section 309(c) -- enacted by Congress in 1952 with Section 405, 
substantially as it appears today, already a part of the Communications 
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Act -- was designed to accord an additional and separate remedy giving 
to “parties in interest” an opportunity to establish at an evidentiary 
hearing that a Commission action is contrary to the public interest. 
The only exception 'to the right thus accorded exists "with respect to 
such matters as to,which the Commission. . . finds, for reason set 
forth in the decision, that, even if the facts alleged were to be proven, 
no grounds for setting aside the grant are presented." Even in such 
case, the protestant is afforded, by statute, an opportunity to present 
oral argument. 


In fact, we think it fair to state that it was to prevent the Commis- 


sion’s disposing of factual questions in the precise manner followed by it 
in this case that the Congress enacted Section 309(c) with its virtually 
mandatory hearing provisions. Thus, in its consideration of the KTAG 
Petition for Reconsideration, the Commission disposed of the basic ques- 
tion raised by appellant, i.e. whether, from a public interest standpoint, 
the benefits to be gained from the KPAC-TV move would outweigh ad- 
verse effects of that move upon the operation of KTAG's UHF station in 
Lake Charles, simply by stating that it does not consider the issues re- 
quested "meaningful" (R. 227) and apparently because the Commission 
feels that the ‘desire’ of a broadcast licensee to change its facilities is 
sufficient to support a finding that such change would be in the public 
interest (see para. 16, R. 228). 


It is simply not possible for the Commission, without a hearing 
record and facts before it as to the local program service which KPAC- 
TV would make available to Lake Charles; the local program service of 
which Lake Charles would be deprived by virtue of a discontinuance or 
curtailment of operation of KTAG; the plans of KPAC-TV for studios in 
Lake Charles, if any; the economic necessity, if any, for the KPAC-TV 
move, and similar! facts, to know whether such advantages as might ac- 
crue to the public from the KPAC-TV move would be sufficient to out- 
weigh the clearly defined degradation in the local service of KTAG which 
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will certainly occur as the result of the improved competitive position of 
KPAC-TV in the Lake Charles area. It was for the purpose of prevent- 
ing just such one-sided prejudgments of factual questions that the Con- 
gress, in Section 309(c), accorded to "parties in interest" the opportunity 


to demonstrate to the Commission in a public hearing that a grant of an 


"instrument of authorization" -- even though seemingly in the public 
interest (as the Commission had necessarily so found pursuant to Section 
309 (a) ) -- was in fact contrary to the public interest. 


The Commission's consideration of KTAG's Petition for Reconsid- 
eration therefore cannot be subStituted for the rights of KTAG, asa 
"party in interest" to a hearing on the facts and issues set forth in its 
protest. At such public hearing KTAG believes it can establish a 
record which will persuade the Commission to reconsider its apparent 
present disinclination -- as expressed in its disposition of the Petition 
for Reconsideration -- to disturb its grant of the KPAC-TV application. 
In any event, appellant cannot be deprived of the opportunity accorded to 
it by statute so to demonstrate on the basis of the arbitrary and erroneous 
dismissal of its protest under the circumstances of this case. 


WHEREFORE it is respectfully requested that this Court vacate 
the Commission's decision dismissing the KTAG protest and remand the 
case to the Commission for further proceedings in accordance with Sec- 
tion. 309(c) of the Act. 


Respectfully submitted, 
JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 
JOSEPH M. KITTNER 


McKenna & Wilkinson 
1735 DeSales Street 
Washington 6, D. C. 


Counsel for 
KTAG ASSOCIATES 


August 1, 1960 
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AGREED STATEME OF QUESTIO PRESENTED 


Whether the Commission erred in holding that a protest 


filed within the thirty day period specified in Section 309(c) 


of the Communications Act and the Commission‘s Rules,| but 
defectively verified, cannot, after said thirty day period, 


be amended nunc pro tunc to cure the defective verification. 
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COUNTERSTATEMENT OF THE CASE 


On December 1, 1959, Texas Goldcoast Television Inc., 


licensee of Television Station KPAC-TV, Channel 4, Port 


Arthur, Texas, intervenor herein, filed an application 


seeking permission, inter alia, to change its transmitter 
location from a site approximately 16 miles north|of Port 
Arthur and 32 miles northwest of Lake Charies, Louisiana. 


KPAC-TV also sought permission to change type of transmitter, 
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antenna and antenna system and to increase the height of the 


tower upon which its transmitting antenna is located. (R. 221) 


These changes would result, among other things, in providing 
Lake Charles, Louisiana, with a Grade’ A signal from KPAC-TV, 
as that term is defined in Section 3.683 of the Commission's 
Rules. KPAC-TV’s then current authorization permitted it 

to serve Lake Charles with a Grade B signal. 

The Commission, pursuant to Section 309(a) of the Com- 
munications Kies actesaieee that the public interest would 
be served by KPAC-TV's application and, on February 3, 1960, 
granted it without hearing. Public notice of this action 
was given on February 4, 1960. Appeilant, on March 7, 106. 
filed a pleading entitled “Protest and Petition for Recon- 
sideration" of the KPAC-TV grant. The “protest” was filed 
pursuant to Section 309(c) of the Communications Act which 
provides, inter alia: 

". . . during such thirty-day period any party 


in interest may file a protest under oath directed 
to suck grant . . ."% 3/ (Emphasis supplied) 


l/ The Section provides: “If upon examination of any applica- 
tion provided for in Section 308 the Commission shall find that 
public interest, convenience, and necessity would be served 

by the granting ‘thereof, it shall grant such application.” 


2/ The thirty day period for filing the protest in this case 
fell on a Saturday, March 5th. Under the Commission's Rules 
(Sec. 1.18(b)), this being a non-working day, the protest 
could be filed the next business day, which was Monday, 
March 7th. 


3/ Section 1.193(a) of the Commission's Rules requires pro- 
tests to be signed by protestant and subscribed to under oath. 
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The “petition for reconsideration” was filed pursuant to 
Section 405 of the Act, which contains no requirement of 
verification. 
Appellant did not sign the protest under oath, The 
notarial seal appended to the protest was qualified by a 
certificate of a Notary Public in the District of Columbia 
that she had affixed protestant's signature with his per- 
mission and that his oath had been taken by long distance 
telephone, he being at the time in Baton Rouge, Louisiana, 
based upon the protest having been read to appellant 
over the telephone by his attorney. 
On March 16, 1960, 41 days after public notice of the 
grant, appellant filed a “Petition for Acceptance of 
Affidavits, Nunc Pro Tunc”. The petition concededly attempted 
"to remove any possible question on the score” of |compliance 
with Section 309(c) of the Communications Act and jthe Com- 
mission's Rules, This petition had attached to it amendments 


to the protest to provide the required oath. Appellant 


sought to explain the tardy affixing of the signature under 


oath by claiming that a snowstorm in Washington made it 
impossible for the protest to be sent to Baton Rouge for 
signature and be returned to Washington by March 7, 1960. 

The Commission, in a Memorandum Opinion and Order 
adopted April 1, 1960, and released April 4, 1960, held that 
the notarization of the protest did not comply with the 


statutory requirements of Section 309(c) and that|/the protest 


pay as 


could nee be amended nunc pro tunc after the expiration of 
the 30 days specified in the statute. However, since appel- 
lant had also requested reconsideration of the Commission's 
action pursuant to Section 405 of the Cemmunications pee 
and since that section contains no such oath requirement, 
the Commission proceeded to consider fully appellant's 
Substantive objections to the grant. It concluded in its 
Memorandum Opinion and Order, for the reasons therein con- 
tained, that appellant had not shown sufficient grounds for 
the grant to be set aside, or for a hearing to be held thereon, 
or for the other relief requested therein. Accordingly, 
appellant’s protest was dismissed and its petition for 
reconsideration was denied, Appellant has appealed this 
action, by Notice of Appeal filed May 3, 1960. 

In its Notice.of Appeal, appellant enumerated six 
allegations of error, all challenging the Commission's 
disposition of its protest filed pursuant to Section 309(c) 
of the Communications Act. Appellant raised no allegations 
of error regarding the Commission's consideration and 
disposition of its petition for reconsideration filed 
pursuant to Section 405 of the Act. 


On May 19, 1960, appellant moved this Court for interim 


relief, It sought to stay, suspend or vacate the Commission's 


47 The Section provides: “Petitions for rehearing must be 
filed within 30 days from the date upon which public notice 
is given of any decision, order, or requirement complained 
of. 
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action under appeal. Oral argument was held on June 2, 1960 
and on June 3, 1960 this Court denied appellant's motion. 
SUMMARY OF ARGUMENT 
The sole question before the Court is whether| the 
Commission properiy refused to accord appellant the pro- 
cedures specified by Section 309(c) of the Communications 
Act. In light of appellant's failure to challenge the 
Commission's disposal of its objections to the KPAC-TV 
gzant under Section 405 of the Act, no question as| to the 
substantive merits of that grant is presented. Moreover, 
there is ns question presented as to whether the Commission 
should have adopted in this proceeding, in the exercise of 
its discretion under Section 405 and the Act as a whole, 
the procedures specified by Section 309(c), Appellant has 
never urged any reason for such action. What it seeks, 
rather, is a holding that it was entitled to Section 309(c) 
procedures as a matter of right. 


In appellant's view, notwithstanding the lack of proper 


verification in its original protest (and the consequent 


absence of any requirement that the Commission treat the 
protest as valid under Section 309(c)), the Commission had 
discretion to render the protest valid, and the procedures 
of Section 309(c) mandatory, by permitting an amendment 
supplying the missing verification. We think this way of 


phrasing the issue meaningless. The real issue is whether 


—————— 
ce ae 
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Section 309{c) requires the Commission to consider requests 
for leave to supply verification after the statutory period 
for filing protests has expired,/ correspondingly permits 
would-be protestants to verify their siesategs at such a 
time. 

In support of its view, appellant relies upon decisions 
which deal with the consequences of a failure to verify a 
pleading, where such failure to verify destroys the power 
of the relevant tribunal to grant any relief. E.g., Johnston 
Broadcasting Co. v. Federal Communications Commission, 85 
U.S. App. D.C. 40, 175 F.2d 351. Even in such cases, however, 
if Congress has required that verification be made within a 
specified period, later amendments to supply missing veri- 


fications are not permissible. Griffin v. United States, 


13 Ct. Cls. 257. Here, failure to verify a protest cannot 


destroy the Commission's power to grant appropriate relief 
and dismissal of an unverified protest does not defeat 
equitable rights for technical reasans. Accordingly, if 
Congress has required verification of a protest within a 
specified period, it must follow a fortiori that later amend- 
ments to supply a missing verification are not permissible. 
The question, then, is whether Congress has required 
that protests be verified within a specified period of time. 
The language of the statute, and every relevant aid to its 


construction, point to a conclusion that Congress did require 
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that protests be verified within the thirty days during which 
a grant is subject to protest. Accordingly, it is submitted 
that the Commission properly refused to permit verification 


at a later time and properly dismissed appellant's protest. 


ARGUMENT 


Introduction 


The question before the Court is an extraordinarily 
narrow cone. Appellant does not claim that the Commission's 
refusaz toreconsider its grant to KPAC-IV was improper as 
an exercise of its discretion under Section 405 of the 
Communications Act. Appellant also concedes that/the Com- 
mission properly held its original protest defective for 
want of the verification required by Section 309(c) (App. 
Br., pp. 12-13). The sole issue it wishes to litigate is 
whether the Commission erred in holding that the protest 
could not be amended nuns pro tunc, after expiration of 
the statutory period of thirty days from the public notice 
of the protested grant, to cure the defective verification. 

We think it important to be clear at the outset as to 
what this limitation of the issues before the Court entails. 
Appellant argues (Br., pp. 30-33) that the procedural rights 
granted a complaining party under Section 309(c) are broader 
Cand the procedural limitations imposed upon the Commission 
more stringent) than are those provided for under Section 405. 


On this basis, it contends that Commission action| satisfying 
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Section 405 would not necessarily satisfy the procedural 
requirements ef Section 309(c). With these contentions we 
are in full accord. 

Thus, a party in interest who files a valid protest 
obtains, under Section 309(c), a stay of the effectiveness 
ef the protested grant, pending evidentiary hearing or oral 
argument, unless the grant is necessary to the maintenance 
of an existing service or the Commission finds, for reasons 
set forth in its decision, that the public interest requires 
the grant to remain in effect. Section 405, in contrast, 
provides that the filing of a petition for reconsideration 
shall not automatically stay the effectiveness of the action 
of which reconsideration is sought, and leaves further ques- 
tions of stay to the Commission's discretion. Similarly, 
Section 309(c) requires that a protestant be afforded oral 


argument in instances where the Commission determines that, 


accepting the pleader’s allegations as true, no ground for 


setting aside the grant has been shown. Section 405 contains 


no such requirement. Cf., Federal Communications Commission 


vy. WIR, The Goodwill Station, Inc., 337 U.S. 265. Again, 


Section 309{c) requires the Commission to act upon protests 
within thirty days of their filing and to expedite any 
subsequent hearing, but Section 405 is silent as to such 
matters. 

However, appellant also appears to argue (Br., pp. 32-33) 


that Section 405 permits the Commission to act arbitrarily 
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and capriciously in determining whether an evidentiary 
hearing is warranted, whereas Section 309(c), with *. .. 
its virtually mandatory hearing provisions . ..," was 
enacted *. . . to prevent the Commission's disposing of 
factual questions in the precise manner followed by it in 
this case..." On this basis, it urges that reversal of 
the Commission's action dismissing its protest would permit 


it to demand an evidentiary hearing on the grant to KPAC-TV, 


and that such a hearing is necessary to cure the Commission's 


. « .one-sided prejudgments of factual questions|... 

These contentions, we submit, distort both Sectian 309(c) 

and Section 405. 
The hearing provisions of Section 309(c), in) the first 

place, are not “virtually mandatory.” If, after affording 

a protestant oral argument, the Commission finds that, even 

if the facts alleged were to be proven, no grounds for 

setting aside the grant are presented, it is expressly 

authorized to deny a protest without an evidentiary hearing. 

47 U.S.C. $ 309{c). On the other hand, it is certainly 

not the law that Section 405 authorizes the Commission to 

refuse arbitrarily to hold an evidentiary hearing, even though 

it has been shown that such a hearing is the only means 

whereby substantial questions whether a previous grant 


actually serves the public interest can be resolved. See, 


e.g-, Southwestern Publishing Co. v. Federal Communications 
Commission, 100 U.S. App. D.C. 251, 255, 243 F.2d 829, 833; 
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The Enterprise Co. v. Federal Communications Commission, Z 
97 U.S. App. D.C. 374, 231 F.2d 708, cert. den., 351 U.S. ook. 
Accordingly, if the Commission had in fact accorded 

appellant’s petition for rehearing under Section 405 the 
arbitrary treatment which appellant suggests, its action would 
clearly be subject to challenge in this Court. What it 
actually did, however, was to give each of the ten questions 
which appellant sought to raise with respect to the merits of 
the grant to KPAC meticulous attention, and to express, 


with respect to each, the reasons why it did not deem it 


necessary or desirable to set aside the grant or to order 


& 
evidentiary hearing. (R. 226-30) Appellant*s failure to 


5/7 It is unquestionably true that Sectian 405, which applies to 
Commission actions of all kinds, does not require an evidentiary. 
hearing to dispose of controverted factual issue@ in rule-making 
proceedings. Cf., Logansport Broadcasting Corp. v. United States 
and Federal Communications Commissian, 93 U.S. App. D.C. 342, 
210 F.2d 24; WIRL Television Co. v. United States and Federal 
Communications Commission, 102 U.S. App. D.C. 341, 253 F.2d 

863, cert. den., 358 U.S. 51. We think it equally true that 
Section 405 leaves the Commission some iatitude, in licensing 
proceedings, to dispese of certain kinds of factual issues 
without a judicial-type hearing, if it appears that some other 
kind of inquiry better serves the public interest. G£., American 
Broadcasting Co. v. Federal Communications Commission, 85 U.S. 
App. D.C. 343, 348, 179 F.2d 437, 442, This is a far cry, 
however, from the latitude to prejudge factual questions in 

a one-sided and capricious manner. 


6/ Appellant suggests that the Commission disposed of serious 
questions whether, from a public interest standpoint, the 
gains of the move of the KPAC-TV transmitter site here in- 
volved outweighed any losses, simply by “...stating that it 
does not consider the issues requested ‘meaningful"(R.277) and 
apparently because the Commission feels that the ‘desire* of 

a broadcast licensee to change its facilities is sufficient 

to support a finding that such change would be in the public 
interest. (see para. 16, R. 228)." (Br., p. $2) The record 


=]1'~ 
challenge this exercise of Commission discretion removes from 
the instant proceeding any question as to the substantive 
merits of the grant to KPAC-TV, and leaves only the question 


of whether the Commission properly refused to accord appellant 


the procedural prerogatives of Section 309(c). 


It is vital to note, moreover, that there can be no 
question of the Commission’s power to grant a petitioner 
under Section 405 every procedural prerogative specified under 
Section 309{c). See Communications Act, Section 4(j), 47 
U.S.C, §154(j). Thus, in passing on appellant's petition for 
rehearing, the Commission clearly could have ordered an 
evidentiary hearing or, as a preliminary measure, jan oral 
argument. It could have determined that it would |stay the 
grant in question pending any such hearing or argument, 
unless it appeared affirmatively that the public interest 
required that the grant remain in effect. However, neither 
before the Commission nor before the Court, has appellant 
advanced any reason why the Commission should, in |the 
exercise of a sound discretion, have afforded such procedures. 
Its argument stands or falls on the sole proposition that 
the Commission was, in the circumstances: of this case, required 
6/7 (cont) makes clear, however, that the Commission explained 


at some length why it did not deem the issue involved “mean- 
ingful™ (R, 227, par. 15) and that its holding was that 


",...aside from the question of potential gains a losses 
of service, which we have considered separately, protestant 
advances no argument to show that the desire of a |broadcast 


licensee to improve its coverage is objectionable.* 
(Emphasis supplied, R. 228, par. 16). 
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to afford it such procedures as_a_matter of right, under the 
provisions of Section 309(c). This proposition, as we shall 
show, is untenable. 


I. The Commission Properly Heid That An Unverified 
Protest Cannot Be Amended To Supply the Missing 
Verification After The Thirty-Day Period for 
Filing Protests Has Elapsed. 


As we have! noted, appellant concedes that its protest 
was defective when filed, and hence that, absent any amendment 
of the protest, the Commission could properly refuse to 
accord it the mandatory procedures of Section 309(c). It 
argues, however, that the Commission had power to permit an 


amendment suppiying the missing verification, and that yi 
Z 
failure to exercise such power was error. (Br. pp. 10-27) 


7/ Appellant also argues (Br., pp. 27-9) that had the Com- 
mission deemed litself authorized to permit verification 
nunc pro tunc, it could not have refused permission to 
amend, in the circumstance of this case, without abusing 
its discretion.’ This argument, we submit, is clearly pre- 
mature. Accepting, arquendo, appellant's phrasing of the, 
issue, if the Commission has discretion to permit a nunc pro 
tunc verification, then it must exercise such discretion in 
the first instance and determine, e.g., whether good cause 
for late verificatian has been shown, whether due diligence 
to avoid late verification has been exercised, etc. Only 
after such action by the Commission will the Court be in 
position to determine whether there has been an abuse of 
discretion. In this connection, we note that the snowstorm 
on which appellant relied to excuse its late verification 
occurred only a few days before expiration of the statutory 
period of limitations. Whether this circumstance indicates 
a lack of due diligence on appellant's part would of course 
be for the Commission to say. We think it clear, however, 
that if appellant's argument in chief is correct, all of 
the circumstances would have to be weighed by the Commission 
before it would be appropriate for the Court to consider 
the issue. 


In this connection, we think it appropriate to bring 
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It supports this argument, not by reference to the language 
or history of Section 309(c), or indeed to any precedent 
construing that provision of the Act, Appellant rather cites 
this Court's decision in Johnston Broadcasting Co, v. Federal 
Communications Commission, 85 U.S. App. D.C. 40, 175 F.2d 
351, which deals with the consequences of a failure to verify 
an application for construction permit under Sections 308 


and 309(a) and (b). It also cites other cases dealing with 


the consequences of a failure to verify various kinds of 
pleadings in various kinds of courts. 


This argument, however, totally ignores the specific 
ee 


nature of the remedy which Section 309(c) provides. In 
Ne Fe ES rm - 


Johnston, this Court held that the Commission lacked power, 
under Secticns 308 and 309(a) and (b), to grant an applica- 


tion which was not verified as required by Section 308. 


7/ (cont) to the Court's attention the fact that on 
September 13, 1960, the President signed Public Law 86-752, 
86th Gong., 74 Stat. 889-97, which, among other things, 
abolishes the post-grant procedure of Section 309(c) and 
substitutes a pre-grant procedure for raising objectitins 

to applications such as that of KPAC-IV here involved. The 
new act specifies that the relevant provisions shall take 
effect ninety days after its date of enactment, and that 

the previously existing provisions shall apply to|applications 
filed before the effective date and not substantially amended 
cn or after that date, unless the Commissicn permits the 
filing of petitions involving the new pre-grant procedure. 
P.L. 86-752, Section 4(d), 74 Stat. 892. Whether|the new 
provisions would have any impact upon this proceeding, if 

the Court should decide to reverse and remand, is, in our 
view, a matter which should be determined when, as and if it 
arises, Cf., Federal Broadcasting System, Inc. v} Federal 

Cc ications Commission, 97 U.S. App. D.C. 293, | 231 F.2d 
246; Federal Broadcasting System, Inc. v. Federal! Communica~ 
tions Commission, 99 U.S. App. D.C. 320, 239 F.2d! 941. 
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It held further that the Commission had power to permit an 


amendment to the application supplying the missing verifi- 


caticn, and to proceed to make a grant thereafter. The 
Commission's power to reconsider and set aside a grant, 
however, dces net depend solely upon Section. 309(c). Failure 
to verify a prdtest under Section 309(c), therefore, Cannot 
deprive the Commission of such power. The only consequence 
of the omission of verification by a would-be protestant is 
to deprive himiof his right to invoke the mandatory pro- 
cedures of Section 309(c). 

In this light, appellant's argument comes down to the 
proposition that, notwithstanding the absence of any require- 
ment that the Commissian treat an unverified ppotest as if 
it had validly invoked the provisions of Section 309(c), 
the Commission’ has power to make such treatment mandatory, 
by permitting an amendment which supplies the missing 
verification. This contention is not so much incorrect 
as it is meaningless. The only real issue is whether 
Section 309(c) permits verification of a protest after the 
time for filing has expired, and correspondingly requires 
the Commission to consider and rule upon requests for leave 
to supply such verification. The Commission's ruling to 
the contrary, was, we submit, wholly sound. 

Thus, as the cases on which appellant relies indicate, 
even where the power of a tribunal to grant any relief rests 


upon the verification of a pleading by a moving party, if 
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the legislative branch which created the substanti 


has specified that the pleading invoking that law 


be verified at the time it is required to be filed 


amendment to supply a missing verification is not 
Eastern Band of Cherokee Indians v. United States, 


35; 38-9. Here, as we have shown, the Commission’ 
to reconsider a previous grant by means of appropr 
procedures does not rest solely upon the verificat 
protest by a party objecting to the grant. 
to dismiss an unverified protest is not to frustra 
equitable relief for technical reasons, and the ra 
in accordance with which late verification was dec 
permissible in Johnston and other cases is inappli 
If, therefore, Section 309(c) requires that protes 
verified at the time they are required to be filed 
follow, a fortiori, that later amendments to suppl 
verifications are not permissible, and that the Co 
is not required to entertain and rule upon the mer 
requests for leave to file such amendments, 

Looking to the words of the statute, the answe 


seem clear. 


grants without hearing shall ", . . remain subject 


as hereinafter provided for a period of thirty day 


that "During such thirty-day period any party in i 


may file a protest under oath directed to such gra 


ve law 

must 

« later 

permissible. 
19 Ct. Cls. 

S power 

iate 


ion of a 


Consequently, 


te 
tionale 
lared 
cable. 
ts be 

. it must 
y missing 
mmission 


its of 


r would 


Section 309(c) provides that all Commission 


to protest 


“ and 


S, 
nterest 


n 


nt e e ° 
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(emphasis supplied) If this language is given its plain 
meaning, it can hardly be construed as saying that “During 
such thirty-day period any party in interest may file a 
protest under oath, but the oath may be supplied at a later 
date." 

Nor is there any support in the legislative history of 
Section 309(c) for a construction which would alter or dis- 
regard its plain meaning. On.the contrary, it &S clear that 
Gongress was not seeking to establish a broad equitable 
remedy for parties requesting reconsideration of Commission 
grants without hearing. It was fully aware that such a 
remedy already existed in Section 405 of the Act. See 
Hearings before the House Committee on Interstate and Foreign 
Commerce, 82nd Cong., lst Sess. on S. 658, p. 95. It sought 
rather to provide “definite and certain” procedural rights 
and remedies for!’ ". . . those who oppose, as well as those 
who apply for, a new instrument of authorization.” Sen. 
Rep. No. 44, 82nd Cong., Ist Sess., p. 8. To accomplish 
this aim, the Sehate committee reporting on the relevant 
bill proposed that grants without hearing “. . .remain subject 


to protest under oath for a 30-day period by any party in 


interest." (emphasis supplied) Ibid. This is the proposal 


which was enacted, 
Thus, both ‘the language and history of Section 309(c) 


show that Congress has required that one seeking to invoke 


By 
the protest procedures not only file, but also verify its 
protest within 30 days of the grant to which objection is 
made, There is compelling ground in reason, moreover, for 
the belief that Congress intended its words to mean what 


they say. As we have noted, appeilant concedes that an 


unverified or improperly verified protest need not |be given 
8/ 


consideration under Section 309(e).” As we have also noted, 

the Commission is required to act upon a protest and determine 
whether the protestant is a party in interest, whether 

the allegations have been made with the required specificity, 
whether oral argument or evidentiary hearing is indicated, 
whether the grant should be stayed pending oral argument 

or evidentiary hearing, etc., within 30 days of itjs "filing." 

If appellant is correct, the Commissian cannot wait for 
amendment of an unverified or improperly verified protest 

before it commences the determinations required by Section 
309(c). On the other hand, if an amendment is not filed 

before the Commission acts, those determinations will concededly 
be unnecessary, and the time and effort spent in considering 
questions which are often complex and difficult will have 

been wasted, There is nothing to support a presumption that 
Congress intended to require such futile action. 
B/ We think that this concession and the Congressional 
requirement of verification are obviously sound, |since the 
Commission must perforce rely upon a protestant's allegations 


in determining whether it is a party in interest, whether 
the grant should be stayed, etc. 
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Moreover, if appellant's contention be correct, then 
the Commission would have to determine, within thirty days 
of the filing of an unverified or improperly verified protest, 
not only the questions which protests normally present, 
but also the question of whether there is good cause to 
grant permission for leave to file any amendment supplying 
the missing verification which is submitted. When Section 
309(c) was originally enacted, it required that the Commission 
act upon protests within fifteen, rather than thirty days. 
The period within which action was required was lengthened 
in 1954, after |Congress recognized that the Commission was 
not even able to consider oppositions to protests from 


affected grantees within the period originally specified. 


See 68 Stat. 35; H.R. Rep. No. 418, 83d Cong., lst Sess.; 


Sen. Rep. No. 508, 83d Cong., Ist Sess. It is hardly con- 

ceivable that Congress intended to require consideration 

and disposal of any collateral issues in such circumstances. 
In sum, the language of Section 309(c) and all relevant 

aids to its construction point to the conclusion that 

Congress intended to require a protestant to verify its 

protest within |thirty days of the grant to which objection 


is made. There is no equitable reason for a holding which 
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9/ 


would permit any later verification. It follows 


we submit, 


that appellant’s argument must fail, and that the Commission 


was fully justified in refusing to permit the late verifi- 


cation which was here attempted. 


9/ Appellant relies heavily upon the Commission's 
in Connecticut Water Compa 


decision 
. 17 Pike & Fischer, H.R. 349, 


where the Commission permitted an amendment to a protest, 


after the protest had been designated for hearing 
the name of the protestant. (The protest had ina 


dv 


to correct 
ertently 


been filed in the name of "Huntress Electronics, Inc.,* 
whereas in fact there existed only a “Huntress Electronics 
Division” of “Television Service Laboratories, In¢e."). 

We think it sufficient to note that, while Section 309(c) 
does require that a would-be protestant file, within thirty 
days of the grant sought to be protested, a pleading showing, 
inter alia, that it is a “party in interest," there was 
never any questian, in Connecticut Water, that the pro- 
testant was a real entity and that that entity was a party 


in interest. 


Pe 
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CONCLUSION 


For the foregoing reasons, it is submitted that the 


Commission order under review herein should be affirmed. 


Respectfully submitted, 


JOHN L. FITZGERALD, 
General Counsel, 


MAX D. PAGLIN, 
Assistant General Counsel, 


JOEL ROSENBLOOM, 
Counsel, 
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Counsel. 
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Appellant's statement of the case is substantially correct. How- 


ever, its summary of the Commission's action on the protest is not 


entirely accurate, (App. Br. 6-7). 
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In dismissing KTAG's protest, the Commission found that Section 


309(c) of the Communications Act! requires that a protest be filed by the 


party in interest under oath during a limited period of thirty days; and 
that since the KTAG protest was not filed under oath, it was not a valid 
protest under the Statute. The Commission thereupon ruled that the pro- 
testant would not be allowed to make the required oath retroactively, 
after the expiration of the statutory thirty day period; and that the protest 
would therefore be dismissed, (R. 224 

The KTAG protest under Section 309(c) was combined in a single 
pleading with a petition for reconsideration under Section 405 of the Act. 2 
The document was captioned, "Petition for Reconsideration and Protest. " 
(R. 69, emphasis supplied), The various allegations and objections of the 
KTAG pleading were not expressly directed to either protest or recon~ 
Sideration. At the same time, KTAG prayed for relief conditionally and 
in the alternative: viz., that its protest be granted "in the event the grant 


herein is not set aside pursuant to the request herein for reconsideration, " 


1/ Section 309(c) of the Communications Act of 1934, 48 Stat. 1089, 
47 U.S.C. Section 309(c). 


2] Section 405 of the Communications Act of 1934, 48 Stat. 1095, 47 U, 


S.C. Section 405, 


aS. 
(R. 89) In all events, the Commission in its Memorandum Opinion and 
Order of April 1, 1960, while dismissing the pleading as a protest, 
considered fully and made determinations on the merits of each of 
KTAG's objections and requests, asa petition for reconsideration, 
(R. 224) KTAG has not assigned as error on appeal any of the 
Commission's determinations on the merits of KTAG's objections and 
requests. 
The only explanation given by KTAG for not filing its verified 
protest within the statutory thirty-day period, was that a snow storm 
in Washington disrupted normal operation in the offices of counsel, so 
that it was not possible to complete the protest in time for it to be 
sent to Baton Rouge for signature and verification and returned to 
Washington by March 7, 1960, the filing date. (R. 123). The protestant 


did not undertake to verify the protest until March 14, 1960} which 


was thirty-nine days after the public notice of the grant and|seven days 


after the unverified pleading was filed, (R. 135) KTAG offered no 
statement of cause or explanation for this further delay of seven days 
in the protestant's undertaking to verify the protest. (R. 128) The 
purported retroactive verification was not filed with the Commission 


until March 16, 1960, forty-one days after public notice of the grant and 
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i] 
nine days after the filing of the unverified pleading. (R. 69) 


Since the appeal was filed, Congress has drastically amended 
the Communications Act. (See 29 LW 17-20, 1033, September 13, 
1960) In the Communications Act Amendments, approved September 
13, 1960, Congress repealed the protest provision of the Act, Section 
309(c) (48 Stat. 1085, 47 U.S.C. Sec. 309(c)). 

The provisions of the new Section 309 become effective ninety 
days after enactment. The remedies of present Section 309(c) are 
repealed in their entirety and taken away without reservation. Under 


the Act as now amended, there exists no provision for protest and hearing 
2/ 
upon a grant after it is made. 


STATUTES AND RULES INVOLVED 
Pertinent provisions of the Communications Act of 1934 and of 


the Commission's Rules are set out in Appellant's Brief. 


1/ Even until now, there is not on file with the Commission a protest 
Signed by the protestant and sworn to by the protestant. The pleading filed 
with the Commission on March 7, 1960, was not signed or sworn to by 
the protestant, or ever seen by the protestant. On the other hand, the 
protestant's purported verification of March 14, 1960, was not affixed 

to or accompanied by any document to which affiant supposedly swore on 
that date. There has never been a KTAG protest on file with the 
Commission signed by the appellant. (See Argument, pp. 45-47) 


2/ Whether the repeal of the statute operates to abate pending actions 
would appear to|rest upon whether any right conferred by the statute had 
previously attached or vested. Duke Power Co. v. South Carolina Tax 
Commission, C.C.A.S.C. 81 F. 2d 513, 516, cert. den., 298 U.S. 669, 
80 L. Ed. 1392, 56S. Ct. 834 (1936); Cf. Federal Broadcasting System 
v. Federal Communications Commission, 99 U.S. App. D.C. 320, 239 
F. 2d 941 (1956); 105 U.S. App. D.C. 324, 266 F. 2d 922 (1959) 
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amendment of protests. The Commission has uniformly denied retro- 
active amendment of even applications, where cut-off dates and times 
are involved. The general rules applicable to allowance of court plead- 
ings are largely irrelevant to the issue here. In all events, even the 
general authorities recognize that retroactive amendment will not be 
allowed where it nullifies specific statutory purpose, unfairly prejudices 
the adverse party, or has resulted from the movant's own neglect. 

3. The Commission's refusal of KTAG's purported retroactive 
amendment was not an abuse of discretion. KTAG showed no diligence 
and brought no equity. It knowingly filed an unsigned and unsworn pro- 
test on the last filing day. Its omission was neither inadvertent nor a 
bona fide mistake. To allow amendment after the filing period would 
reward neglect and penalize third parties. The retroactive amendment 
was itself dilatory, invalid on its face, and in violation of the Commission's 
Rules, and further warrants the Commission's refusal to allow it. 


4. Sec. 309(c) provides extraordinary procedural relief beyond 


Section 405. It does not guarantee a hearing: the protest must be "sufficient". 


KTAG had full consideration of the merits of its complaint. The Commis- 
sion's determination on the protest was a finding that it was insufficient, 
and supported dismissal, It is not unlawful deprivation of even a 

statutory right to hearing to reject for failure to meet the Commission's 


preliminary rules. 
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ARGUMENT 


THE COMMISSION CORRECTLY REFUSED TO ALLOW RETRO- 
ACTIVE VERIFICATION OF THE INVALID KTAG PROTEST 
UNDER SECTION 309(c) OF THE COMMUNICATIONS ACT, AFTER 
THE EXPIRATION OF THE STATUTORY THIRTY=-DAY FILING 
PERIOD. 


A. Section 309(c) of the Act Requires That a Protest Be 
Sworn to Within the Thirty-Day Filing Period. 


Former Section 309(c) of the Communications Acth provided that 


any grant of authorization by the Commission without a hearing shall 
“remain subject to protest as hereinafter provided for a period of 


thirty days." It further provides: 


“During such thirty day period any party in 
interest may file a protest under oath directed to 


such grant and request a hearing on said applica- 
tion so granted, * * *'(emphasis supplied) 


The statutory language is clear. The Act says that for a period of 
thirty days following a grant without hearing, an interested) party may 
file a protest under oath. KTAG concedes that it did not file a protest 
under oath during the statutory thirty~day period. It contends, however,, 
that it may file an unsigned and unverified pleading within such period 


and supply the oath retroactively after the thirty-day period had expired. 


1/ Former Section 309(c) of the Communications Act of 1934, 48 Stat. 
1085, 47 U.S.C. Section 309(c), In the Communications Act Amendments 
of 1960, Congress has repealed the protest provisions of the Act. Pub. 
L. No, 86-752 (86th Cong.), approved September 13, 1960, Stat. 


29 LW 17. References herein are to the Act before repeal/of the protest 
provisions of Section 309(c), and present tense will be used. 
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There is no support for appellant's argument in a plain reading 


of the statute. Section 309(c) expressly requires that a protest be 


filed within thirty days under oath and that the Commission render de~ 
cision on it within thirty days from its filing. The Commission 
correctly held that the unverified KTAG protest was not a valid pro~ 
test under the Act and that retroactive verification after expiration of 
the statutory filing period was not supported by the statute or the 
decisions. 

Appellant acknowledges that there is a "not irrational basis for 
the Commission's decision in this case"; that, "literally", "Section 
309(c) requires the filing within thirty days of a protest under oath." 
(App. Br. 24) The Commission would agree. This is, in fact, what 
the Commission means when it says that the statute is unambiguous and 
there is no necessity to resort to "legislative history." (Opposition to 
Motion for Interim Relief, May 27, 1960, p. 5) As Commission 
counsel there stated it, 

"If this language is to be given its plain meaning, 

it can hardly be read as saying, ‘During such thirty- 

duy period any party in interest may file a protest 

under oath, but the oath may be supplied at a later date. '"' 


Appellant complains that the Commission "preferred to adopt a 


narrow and literal interpretation of Section 309(c)" and that in so doing 
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the Commission "imputed to the Congress a specific legislative intent 


for which there is no support in legislative history." (App, Br. 18, 


emphasis supplied)! But as appellant itself tacitly concedes when 


it acknowledges that a "literal" reading of Section 309(c) provides a 


"not irrational basis for the Commission's decision, " the statutory 


language is clear and unambiguous. It is appellant, not the Commission, 


who would read it as saying something other than what it plainly says-~ 


who would give it, in short, an un-literal meaning. There 


for the Commission to have examined "legislative history" 


is no basis 


to seek 


out some other meaning, For the Commission or the Court to do so 


would be as improper as it would be unnecessary. Ex Parte Collette 


337 U.S. 55, 93 L.Ed. 1207, 69S. Ct. 944, 10 ALR 2d 921; Wilbur 


v. United States, 284 U.S, 231, 76 L.Ed. 261, 52S. Ct. 1 


13; U.S. v. 


Shreveport Grain and Elevator Co., 287 U.S. 77, 77 L.Ed, 175, 


53 S. Ct. 42; Schwegman Bros. v. Calvert Distillers Corp,, 341 U.S. 


384, 95 L.Ed. 1035, 71S, Ct. 745, 19 ALR 2d 1119 


In fact, as this Court has expressed it, it is the "literal" 


language of a statute which should be looked to, and which does 


1/ In its Motion for Interim Relief, May 3, 1960, appellant 
‘Significantly, the Commission cites no legislative history 
its reading of the statutory requirements of Section 309(c). 


stated, 
to support 
"(p. 25) 
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control, In Elm City Broadcasting Corporation v. United States, 
100 App. D.C. 255, 235 F.2d 811 (D.C. Cir. 1956); the Court said, 


at p. 816: 


"tt is elementary in the law of statutory con~ 
struction that, absent ambiguity or an absurd result, 
the literal language of a statute controls, and re- 
sort to legislative history is not only unnecessary 
but improper. United States v. Missouri Pac. R. 
Co., 1929, 278 U.S. 269, 49S.Ct, 133, 73 L.Ed. 
322" (emphasis supplied; footnote omitted) 


Section 309(c) is unambiguous. 2/ It requires a sworn protest 


to be filed within thirty days of the grant protested. Following its 
literal language does not lead to an absurd result, On the contrary, 
considering Congress’ clear legislative purpose in limiting the time 
during which a grant made in the public interest would remain open 
to challenge, it is appellant's interpretation which would create 


a strange result, 


1/ This Court stated recently in The Gas Service Co. v. Federal Power 


Commission, No. 15,401, decided July 21, 1960, (p. 5, slip opinion): 


"We regard Section 4(e) as unambiguous, 50 we do 
not need to consider the legislative history which both 
parties urge upon us as supporting their opposing con- 
tentions. We think 'this is a case for applying the 
canon of construction of the wag who said, when the 
legislative history is doubtful, go to the statute. . 
Greenwood v. United States, 350 U.S. 366, 374 (1956). " 
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Appellant contends that it has a right knowingly to file with 
the Commission a deficient and invalid protest, and thereby toll the 
statutory thirty~day filing period until it can conveniently complete 
its protest, which it argues the Commission must then accept 
retroactively--even after the statutory thirty-day filing period has 
expired. To adopt appellant's contention would upset Congress’ clear 
purpose in limiting the time for the filing of protests. Congress has 
seen fit to require in Section 309(c) that a protest be filed promptly-- 
within thirty days of the grant by the Commission of the application 
protested--and that it be under the oath of the protestant. | If 
appellant's theory were followed, the thirty-day filing limit of the 
statute would be effectually nullified. For any protestant could gain 
additional filing time beyond the thirty days allowed by the, statute 
by the simple expedient of eliminating verification and its attendant 
delay, filing the unverified but "otherwise complete" protest, and 
then providing the verification "nunc pro tunc" after expiration of the 


filing period, 1/ There is no rational basis for such a twisted result. 


1/ It is apparent that appellant's real objective here was additional 
time. Its attempted telephonic verification was not even undertaken 


until March 7, 1960--the thirty-second day after the grant, KTAG re- 
presented that the instrument was not completed in time to mail it to 
Baton Rouge, have it verified, and returned to Washington, Plainly, it 
was not even completed in time to mail a copy to the protestant for him 
to rely upon in his attempted telephonic swearing, seoecachelart it would 


not have been necessary to have read it to him over the telephone. 
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As the Supreme Court stated, in passing upon the clear statu- 
1/ 
tory three-year limitation for tax refund filings, 
"On'the face of it, this requirement is couched in 
ordinary English and since no extraneous relevancies 

to construction have been called to our attention, 

Congress has evidently meant what these words ordi- 

narily convey." 

There is an additional but equally compelling reason why the 
adoption of appellant's proposition would defeat clear legislative pur- 
pose. Congress not only provided a specific time-limit for the filing 
of a protest, but it imposed upon the Commission the affirmative 


burden of rendering a decision on the protest promptly. 


Although, under Section 309(c) the Commission must act on a 
2/ 


protest within thirty days of its filing, appellant contends that it 


must nevertheless be allowed to amend its protest retroactively after 
expiration of the filing period, so long as it does not render the 
Commission's statutory duty to act within thirty days "significantly 
onerous." (App. Br. 28) Thus, appellant contends that here the 
Commission would still have had "twenty-one days'' remaining in 
which to make its statutory thirty-day decision. From this appellant 
concludes that it is "obvious" that it would not have "unduly burdened" 


the Commission to have allowed retroactive amendment of appellant's 


1/ Rosenman v. United States, 332 U.S. 659, 661, 89 L. Ed. 535, 
539, 65 S.Ct. 536 (1945) 


2/ Formerly fifteen days. Amended by Pub. L. No. 320 (63rd Cong.), 
approved March 26, 1954, 68 Stat. 35. 


-13- 


protest and then expedited the Commission's own decision?! (App. Br. 


27) But the question is not whether, despite the thirty-days for 


Commission action, the Commission might nevertheless have had 


time to act upon the protest if it had allowed retroactive amendment. 


Congress has spelled out a clear purpose and scheme: a mon-hearing 


grant is to remain open for thirty days for protests by interested 


parties; upon the filing of a protest, the Commission must within 


a further thirty-day period render a decision on the protest. 


Congress 


has thus imposed upon the Commission the affirmative burden of 


passing upon a protest promptly. 


1/ Appellant argues that the Commission's decision in such case “would 
probably have been both shorter and simpler than the decision it did 
write." (App. Br. 27, fn 1) Appellant's statement is an anachronism. 
It would suggest that either appellant admits there is no difference in 

the substance of its allegations in protest, as distinguished from recon-~ 
sideration, or recognizes that the Commission might have accepted 
retroactive filing of the protest but nevertheless not "granted" it because 
insufficient under the Act. (Argument, infra) For, since) appellant chose 
to confront the Commission with a combined protest and petition for 
reconsideration without differentiating allegations or requested issues, 
the Commission would have had to rule on each of appellant's points, 
whether it granted the protest or not. If appellant means only that part 
of the decision is devoted to reasoning supporting the Conjmission's 
determination to refuse retroactive amendment of the protest, appel- 
lant's argument is not only speculative but doubtful. For |it is to be 
presumed that the Commission would have devoted as much discussion 
to a decision to allow retroactive amendment as it did in refusing it. 
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As the Commission has pointed out, the Commission cannot wait 
for possible completion of incomplete protests, or possible correction 
of defective protests. It is not reasonable that Congress could have 


intended the Commission to waste time and manpower on protests which 


are not validly filea, 1/ On the contrary, Congress recognized that 


the Commission must perforce rely upon the protestant's prima facie 
allegations, and thus provided that they should be under oath. If 
appellant's theory were adopted, the Commission could end up with 
only one day--or even less--to consider and issue its decision on a 
protest. Thus, where a protestant, as here, were knowingly to file 

a defective protest on the thirtieth filing day, but then to submit a 
retroactive correction twenty-nine days later, the Commission would 
be confronted| with the statutory necessity of having to act in one day. 2/ 


Under appellant's nunc pro tunc contention, the protest would date from 


the date of original filing of such a defective protest. But the 


1/ FCC Opposition to Motion for Interim Relief, May 27, 1960, p. 7. 


2/ Appellant apparently argues that it would have to be allowed 
retroactively to amend its invalid protest so as to reopen the proceed- 
ing even after the Commission has rendered its statutory decision . 
(App. Br. 26 and 17 -- "even after judgment. "') Nothing could be more 
repugnant to Congress’ clear intention to impose strict time limitations 
on the procedures under Section 309(c). 
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Commission's thirty-day period for decision would have beén consumed 
in waiting to see what action, if any, the protestant might decide to 
take on his protest. Congress could not knowingly have created any 
such grotesquerie. To argue that Congress intended that the required 
statutory verification could be supplied at some date subsequent to 
the statutory thirty-day filing period, while at the same time requir- 
ing speedy action by the Commission within a further limited period 
of thirty days, is to ascribe to Congress a willingness to create 
administrative chaos. Clearly no rule of construction should be 
applied to an unambiguous statutory provision, particularly where to 
do so would frustrate Congressional intent or constitute "an inter- 
pretation resulting in patently absurd consequences." U.S, v. Brown, 
333 U.S. 18, 27; 92 L.Ed, 443, 449; 68S, Ct. 376 
B. Precedents Involving Broadcast Applications and 
General Court Pleadings do Not Require Allowance 


by the Commission of Retroactive Amendment of 
KTAG's Invalid Protest Under Section 309(c), 


To support its argument that the Commission must allow amend- 


ment, appellant cites the decision of this Court in the first Johnston 
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Broadcasting case, 2! Commission decisions dealing with amendments 


of applications, and various general authorities for retroactive 
amendment of court pleadings. (App. Br. 13) While there is nothing 
to quarrel with in the authorities cited, they do not uphold the 
proposition for which appellant advances them, 

This Court in the Sctnsto Broadcasting case dealt with an 
application for construction permit which was defectively verified. It 
held that Sections 308(b) and 319(a) of the Act2! requiring that appli- 
cations be sworn to, are mandatory, but that failure to verify an applica- 
tion does not require the Commission to reject the application; the 


Commission may permit it to be amended. Moreover, the Court 


apparently concluded that the amendment could be given nunc pro tunc 


i / Johnston Broadcasting Co. v. Federal Communications Commission, 
85 App. D. C. 40, 175 F. 2d 351 (D.C, Cir. 1949), 


2/ Secs. 308{a) and 319(a) of the Communications Act of 1934, 48 Stat. 
1084, 1089, 47 U.S.C., Secs. 308(a), 319(a). 
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effect. +/ The Johnston Broadcasting case presented a classical appli~ 


cation situation, which has plagued the Commission many times. The 
intervenor Beach had verified his application on one date, but the 
application as filed with the Commission contained an engineering 
affidavit executed by the consulting engineer at a later date.) The 
Commission had proceeded to hearing on the mutually exclusive 
applications of Beach and Johnston, and made findings of fact and con- 
clusions of law leading to a final decision awarding a permit to Beach. 
As the Court stated the facts, 


"Johnston moved that the Beach application be 
rejected, on the ground that it failed to meet the 
statutory requirements for consideration. That is 
its first point on this appeal." (emphasis supplied) 


In the Opinion by Judge Prettyman, the point is discussed in 


the appellant's terms, viz., the verification requirement as a requisite 


1/ The intervenor, Beach, so argued the decision in the proceedings 

before the Commission on remand, The appellant, Johnston, argued that 
the decision did not stand for nunc pro tunc amendment, The Commission 
ruled that the decision did support nunc pro tunc amendment and so allowed, 
‘Johnston Broadcasting Co., 5 RR 1320 (1950), Johnston again appealed 

to this Court, but the decision of the Court on the second appeal went off 

on other grounds, and the question of nunc pro tunc amendment was not 
discussed. Johnston Broadcasting Co. v. Federal Communications 
Commission, 88 App. D.C., 90, 187 F. 2d 202 (D.C. Cir.|/ 1950), Since 
that time, the Court has cited its first Johnston Broadcasting decision 

as supporting nunc pro tunc amendment of an application to provide 
verification, City Cabs, Inc. v. Federal Communications Commission, 
___ App. D. C., , 275 F. 24.165, 166 (D.C, Cir. 1960). 
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to consideration by the Commission of the application, And in its 
treatment of the general authorities, the Court discussed the ques- 
tion in terms of a court's power or jurisdiction to act upon the un- 
verified pleading. The Court ended by concluding, 


"The Commission had no power to act upon 
the unverified application," (emphasis supplied) 


However, despite the pointed conclusion that the Commission 
had no power to act upon the unverified application, the Court made 
it clear that it was speaking only of the final action of the Commission: 
viz., the grant of the Beach application. It did not hold the proceed- 
ings upon the application to have been outside the Commission's 
power; the Court did not hold that the hearing was void or invalid. On 
the contrary, the Court indicated that the Commission, under Sections 
308 and.319 of the Act, might accept, retain and hold proceedings 
upon an application invalid for lack of Statutory verification, but could 
make no final grant. This is consonant with the statute, which is 
expressed in terms of the Commission's authority to grant permits 


and licenses (48 Stat. 1084, 47 U.S. C. Sec. 308): 


"Section 308(a) The Commission may grant con- 
struction permits and station licenses, or modifica~ 
tions or renewals thereof, only upon written applica- 
tions therefor received by it***" . 
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"(b) * * * Such application and/or such state~ 
ment of fact shall be signed by the applicant and/or 
licensee under oath or affirmation." (emphasis 
supplied). 


Thus, the Court said, 


"The Commission's award to Beach upon the 
application before it was, therefore, without its 
statutory power. This conclusion leaves the pro- 
ceedings on the several applications without a 
final disposition. We will not undertake to direct 
the issuance of a permit to Johnston, The better 
procedure is to let the Commission complete its 
administrative determinations, '' (emphasis 
supplied) 


It is clear from the foregoing passage that the Court, |while 


reversing the Commission, did not vacate the Commission's various 


proceedings on the unverified application, but merely vacated the 


final grant, A fair reading of the Court's Opinion indicates that the 
Court sent the case back to the Commission for further proceedings 
by the Commission in the light of the Opinion, including the conclusion 
of the Court that the unverified application could be amended land cured 


by later verification, This was not only consonant with the statute, but 


1/ The Court's statement that it would "not undertake to direct the 
issuance of a permit to Johnston" has been the source of much contro- 
versy before the Commission since the decision, Johnston itself relied 
upon the statement in the proceedings following remand as evidencing 
that the Court did not mean to sanction amendment nunc pro c in 
such further proceedings. Intervenor Beach suggested that the Court 
had inadvertently said "Johnston" when it meant "Beach," 
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responsive to the equities of the situation: at the time of the Johnston 
proceeding (1949) neither the Commission nor applicants considered 
that a variance between the verification dates of the subscribing 
applicant and the consulting engineer preparing the engineering portions 
of the application rendered the verification defective. As the Court 
pointed out, Beach had made no effort to correct the allegedly 


insufficient verification. Doubtlessly this was because he did not think 


it necessary 2! Moreover, the practical effect of requiring dismissal 


of the application for the discrepancy in its verification date would only 
have been delay, expense and inconvenience to the parties and the 
Commission: 'i.e., Beach would merely have re-filed his application, 
properly verified, and the Commission would have proceeded to 

rehear the same issues, with presumably the same final result. This 
is because the statute contains no prescriptions or limitations as to 
the time for filing of applications or as to the number of applications 


which an applicant might file. 


1/ The Commission's rules, then as now, required the Commission 
physically to return the application to the applicant if it was not "sub- 
stantially complete" or was otherwise in violation of the Commission's 
Rules or the Act. The Commission not only had not returned the Beach 
application because of the discrepancy in the verification dates, but had 
proceeded to hold a comparative hearing on it. Beach understandably 
considered his application to be in conformity with the rules and the Act, 
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Since the Johnston Broadcasting decision, the Commission has 


followed the reasoning of the Court in allowing retroactive amendments 
to cure various defects in applications under Sections 308 and 319 of the 
Act. (See cases cited by KTAG, App. Br. 13). The Commission has 
made it clear, however, that its allowance of nunc pro tunc amendments 
to correct omissions or errors is limited to applications under the Act 
which the Commission is free to accept for filing even though it may 
not finally grant them, Thus, in one of the very Commission cases 
cited by appellant, it is significant that while the Commission permitted 
the defective verification of the application to be cured by nunc pro tunc 
amendment, it refused to give retroactive effect to allegations of the 
petition for reconsideration as a protest under Section 309(c), Jaicoa 
Broadcasting Corp. (WGRF), 13 RR 1115, 1120 (1956): 
"***To the extent that these particular allegations 
have been advanced for the first time with the subject 
petition, its untimeliness under Section 1.390 of our 
Rules deprives us of jurisdiction to entertain it. Fur- 
thermore, Section 405 of the Act specifically limits 
the time within which petitions for rehearing may be 
filed to 30 days from the date upon which public notice 
is given of the Commission's action complained of, 
This 30-day provision is a statutory requirement and 


cannot be waived. 


"10, Even if the subject petition is considered as a 
belated attempt to invoke the provisions of Section 309(c) 


of the Act, it is fatally untimely. We have held poe 
t be 


that deficiencies in a protest as originally filed ca: 
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cured by the filing of « request for reconsideration-- 
assuming that the subject request should be entertained 
as such/a petition--more than 30 days from the grant 
complained of."" (at 13 RR 1120, emphasis supplied) 
In fact, 'the Commission has consistently recognized the manda- 


tory nature of the statutory thirty~day time limit both in Section 309(c) 


for protests and in Section 405 for petitions for reconsideration. 


(See cases cited infra, pp. 29-31)! 


The Commission's treatment of applications under Sections 
308 and 319, however, has been in keeping with the Court's rationale 
in the Johnston Broadcasting case: viz., that under those provisions of 
the Act, the Commission is not precluded from receiving or entertain- 
ing an application which is statutorily invalid--it simply cannot make 
a grant of such) application unless and until it is made valid. 

At the same time, even in the case of applications the Commission 
has properly recognized that its broad authority to allow retroactive 
amendment must give effect to the statute, and that it cannot sanction 
nunc pro tunc operation where the result would be contrary to the purpose 


of the Act or the Commission's authorized regulations thereunder. Thus, 


1/ Appellant argues that Johnston did not limit its holding to applica- 
tions under Section 308. (App. Br. 18) Of course this is true. Never- 
theless, it was|such an application with which the Court was confronted. 
The protest provision of the Act, Section 309(c), did not exist at the 
time, not having been adopted until 1952. Pub. L. No, 554 (82d Cong. ),. 
approved July 16, 1952, 66 Stat. 715. 
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where the Commission has returned an application for non-compliance 
with the verification requirements of the Act, it has refused verification 
nunc pro tunc to preserve the applicant's original filing-date place in 
the Commission's "processing line" and ensure it a comparative hear- 
ing. Upshur County Broadcasting Co., 19 RR 21 (1959) In the cited 
case, the Commission's processing rules established a cutroff date for 
applications to receive consolidation and comparative consideration 


1/ 


with applications already on file.— The cut-off date was May 15, 1959, 


which was the date of the applicant's defectively verified application. 
The Commission returned the application for non-compliance with the 
signature and verification requirements of the Act. On June 25, 1959, the 
applicant submitted the application properly signed and verified and 
petitioned for its acceptance nunc pro tunc, so as to preserve his May 15 
cut-off date standing for consolidation and comparative hearing. The 
Commission refused nunc pro tunc amendment to provide verification, 
Sayi ng: 
"The basic fact is that the petitioner's application — 
which was tendered for filing on May 15, 1959, was|not 
signed by the applicant, and therefore petitioner had no 
valid application before the Commission on that date 
which could be later consolidated in a comparative 
hearing with the Upshur application***Therefore, when 
an application must be filed by a specified date and an 


applicant chooses to withhold the filing of its application 
until the last moment, it does so at the risk that deficiencies 


1/ FCC Report and Order, April 8, 1959, 18 RR 1565, 26 FCC 369, 
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in the application which may be fatally defective cannot 
be corrected before the expiration of the cut-off date," 
(19 RR 24, emphasis supplied). 


Again, where an application under the same cut-off rule had been 


filed before the cut-off date, but was returned for incompleteness under 


the Commission's Rule 1.306 (a), oa was re-submitted after the cut~ 


off date, with a petition to give it nunc pro tune effect, the Commission 
refused, distinguishing the situation from that in the Johnston Broad- 
casting proceeding. Radio Cabrillo, 19 RR 1189 (1960). 

The Commission decisions cited by appellant (App. Br. 13) for 
allowance of nunc pro tunc amendment involve applications, which under 
the Act are subject to no deadline for filing or for Commission considera~ 
tion and disposition. As precedents, therefore, they lack aptness in the 
case of protests, which are required by Section 309(c) of the Act to be 
filed under oath during a thirty-day period, The relevant Commission 
decisions on applications are those cited above~-where the requested 
nunc pro tunc amendment involved a time deadline: viz., the Commis- 
sion's cut-off date for consolidation, In those cases the Commission 


refused nunc pro tunc operation of the proposed amendments, 


1/ Section 1.306(a) of the Commission's Rules provides that applications 
found to be complete or substantially complete will be accepted for filing, 
Applications which are not substantially complete will be returned to the 
applicant, 
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The rationale for the Commission's distinction as to applica~ 
tions which, while invalid for lack of statutory verification, are none the 


less before the Commission, i.e., accepted for filing, is stated in 


its decision in Muskingum Broadcasting Co., 19 RR 1151, 1155 (1960): 


"10, Section 308(a) of the Communications Act 
provides that the Commission may grant construction 
permits 'only upon written application therefor', and 
Sections 308(b) and 319(a) of the Act provide that appli- 
cations shall set forth such facts as the Commission 
by regulation may prescribe and that such applications 
must be signed by the applicant under oath or affirmation, 
Thus, while Section 308(a) prohibits the grant to an 
applicant absent a proper application, there is nothing 
in the Act prescribing what applications the Commission 
may accept for filing. This basic distinction has been 
completely ignored by petitioner. Indeed, the Court |of 
Appeals decision (Johnston Broadcasting Company v. 
FCC, 175 F. (2d) 351; 4 Pike and Fischer RR 2138), 
upon which petitioner relies, did not rule on the question 
as to what applications could be accepted for filing, but 
merely held that 'the Commission had no power to act 
upon the unverified application'. The distinction we 
make becomes abundantly clear from the Commission's 
decision upon remand of the Johnston case where the 
Commission rejected a contention, similar to that made 
here, that the application was invalid because the 
engineering exhibit attached thereto had not been verified. 
Johnston Broadcasting Company, 5 Pike and Fischer| RR 
1320, 1323-1324. In the Johnston case the Commission, 
after its grant of the application had been vacated by |the 
Court, permitted a nunc pro tunc amendment to correct 
the defective verification, stating: 


"We believe, however, for the reasons dis- 
cussed above, the Court has, on the contrary, 
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made clear that the lack of proper verifica- 
tion of the original Beach application did not 
totally void his application, and that, while 
no grant could be made to Beach unless and 
until the defective verification was cured, the 
application must be considered as pending from 
the date of filing, with any corrective amend- 
ment operating nunc pro tunce,'" 

From the foregoing, it is apparent that the Commission has 
accepted for filing and thereafter permitted ounc pro tunc verification 
of only those applications which involved no time déadline under the 
Commission's cut-off rules. It is these Commission decisions which 
appellant has inaptly cited as establishing the Commission's "practice" 
of "permitting the cure of a defective verification on a nunc pro tunc 
basis." (App. Br. 13) But those cases present no precedent applicable 
to the instant situation, which involves a protest required to be filed 
under oath during a limited thirty-day period. Where the Commission 


has been confronted with defective applications involving a time deadline 


under the Commission's cut-off rules, it has--as has been seen--first, 


refused to accept L/ the defective application and then, refused to allow 


1/ The Court in Johnston Broadcasting put the question whether, in the 
case of an applicatioa not in conformity with the statute, the Commission 
“must reject" it, Apparently, the Court concluded that the Commissioa 
need not reject it, On the other hand, as the Commission points out in 
Muskingum, supra, certainly the Court did not conclude the opposite: viz., 
that the Commission must accept the defective application, 
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it to be amended nunc pro tunc. KTAG's argument thus lacks validity 
in its assertion that Commission practice and decisions support its 


requested relief here. The opposite is true. 


1 
Appellant does refer to one Commission case~ in which it 


asserts that the Commission in effect allowed nunc pro tunc amendment 
to a protest under Section 309(c). (App. Br. 19-20) KTAG argues 

that there is no "legally supportable basis" to distinguish that 
Commission decision from the present case. (App. Br. 20) | But 
appellant mis-states the Connecticut Water decision, In its Memoran- 
dum Opinion and Order, (R. 222) the Commission makes the distinction 
pointedly: i,e., that in the Connecticut Water case the Commission 
found that the protest was timely tiled under oath, ergo, was/a valid 
protest. Here, it found that "the protest was not filed under oath and 
consequently was not a valid protest."' (R. 222) Appellant may 
quarrel (and presumably does) with the correctness of the Commission's 
finding in the Connecticut Water case that the protest there was “under 


oath", But having determined that it was, under drastically different 


1/ Connecticut Water Co,, 17 RR 349 (1958) 
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1/ 
circumstances from those here,— the Commission's allowance of 


the "corrective statement of the protestant's corporate name for 

the "records and the docket" presented an altogether different question 
than here. Moreover, in the light of the Commission's preliminary 
finding in Connecticut Water that the protest was “timely filed and 
signed under oath by an officer of the protestant" it is not clear that 
there was any "nunc pro tunc" effect in the allowance of the corrective 
amendment. The Commission found that the corporate officer who 
signed the affidavit, Hunt, was President of the protestant (Labora- 
tories), although he had referred to himself as President of Huntress 
(a division of Laboratories), Under that determination, retroactive 
operation of the corrective amendment was not legally required. 

Cf. Necedah Mfg. Corp. v. Juneau County, 205 Wis. 316, 237 NW 277, 
240 NW 405, 96 ALR 4 


u/ Two significant distinctions in the factual circumstances in 
Connecticut Water are apparent: (a) there was a conventional oath 

to the protest by a qualified officer of the corporate party in interest; 
the irregularity consisted only of a bona fide mistake of fact in giving 
the corporate subsidiary's name, rather than the parent corporation's; 
(b) no objection 'to the form of the protest was made by the grantee 
(lessor) until long after the Commission had already acted upon the 
protest and granted it. The Commission granted the protest on 
February 12, 1958, the last day of the thirty-day period for Commission 
action under the statute. The grantee (lessor) did not object until it 
filed its motion'to strike on March 26, 1958, nearly six weeks later, 
(16 RR 909, 910; 17 RR 349) 


-29- 
The Commission decisions under Section 309(c) have|con- 
sistently recognized the mandatory thirty-day filing requirement 


for protests. Dages v. Boyle, 9 RR 835 (1953); Sparks Broadcasting 
Co., 10 RR 191 (1954); Altru Broadcasting Co., 11 RR 227 (/1954); 


CBS, Inc., 15 RR 976 (1957); Souris River Tel. & Mut. Aid Corp., 


19 RR 1117 (1960) The Commission has refused, even on its own 
motion under its broad, investigative powers under Section Ieee 
raise the issues of a protest not filed until after the statutory 
thirty-day period. WPFH Broadcasting Co., 15 RR 542 (1957) 
After expiration of the statutory thirty~day filing period, it has re- 
fused to allow amended allegations to be added to a protest, even 
where based upon newly-discovered evidence. WHEC, Inc.,/ 10 RR 
521 (1954) Similarly, it has refused to allow a protestant in a reply 
to opposition to its protest to allege any new matter, if it comes after 
-expiration of the thirty-day filing period for the protest itself. OLR. 
Mitchell Motors, Inc., 14 RR 487 Consistently with these holdings, 
the Commission has refused to allow a protest to be held back for 
filing until after expiration of the statutory thirty-day period| to await 


supporting field measurements. Ville Platte Broadcasting Co., Inc., 


9 RR 584 (1953) In addition to refusal of retroactive verification, it 


1/ Section 403 of the Communications Act of 1934, 48 Stat., |1094, 47 
U.S.C. Section 403 
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has refused to allow retroactive amendment to cure various ozher 
jurisdictional defects if the statutory filing period has elapsed, 
Harold L. Sudbury, 9 RR 363 (1953); WBBF, Inc., ll RR 487.(1954) 

Even where the Commission has granted the protest, it has 
refused after expiration of the statutory thirty-day period to allow 
amendment of the issues by the protestant, since the statutory scheme 
is one of expedited action on protests, and "the right to specify issues 
is 'co-terminous' with the right to file a protest." Albuquerque 
Broadcasting Co,, 8 RR 829 (1953); WBBF, Inc., 16 RR 981 (1958). 
Accord: Radio Tifton, 13 RR 457 (1956); KYVA Broadcasting Corp., 


13 RR 752 (1956); WJR, the Goodwill Station, 13 RR 842 (1956); Jaicoa 


Broadcasting Corp., supra., 13 RR 1115 (1956) 


In the Commission decisions dealing with timeliness of petitions 
for rehearing under Section 405 of the Act, which like Section 309(c) 
prescribes a thirty-day statutory time limit for filing, the Commission 
has likewise recognized the mandatory character of the statutory require- 
ment, and has consistently held that the Commission cannot waive it. Radio 
Service, Inc., 12 RR 296 (1957), Wilton E, Hall, 3 RR 170 (1947), Edith 
Dickinson Rivers, 6 RR 552 (1950); WJR, the Goodwill Station, 11 RR 1321 
(1955); Richard Field Lewis, 14 RR 66 (1956). The Commission 
has so ruled, however a purported petition for reconsideration 
might be styled or proposed to be amended retroactively to 


present the basic issue of reconsideration after the 
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lapse of the statutory thirty~day period, Great Lakes Television, 


Inc,, 11 RR 346 (1954) After expiration of the statutory thirty-day 


period for filing petitions for reconsideration, the Commission 


has refused, even on its own motion under its broad investigative 


powers of Section 403, to raise the issues of a late~filed petition. 


WPFH Broadcasting Co., supra., 15 RR 542 (1957) As in the 


case of untimely protests, the Commission has refused to allow 


retroactive filing of a petition for reconsideration under Section 


405, even where it is based upon allegations of newly discovered 


evidence since the expiration of the filing period. Indianapolis 


Broadcasting Co., 10 RR 1010a(1955) 


Finally, appellant cites various case authority for the general 


rules of amendments of pleadings, including the doctrine of relation 


back, While there is no question that the courts, and doubtlessly the 


Commission, have broad discretion in the allowance of amendments 


in pleadings before them, extending in appropriate circumstances to 


amendments retroactive in their operation, it is correspondingly 


generally recognized that the exercise of such power must give effect 


to specific statutes involved, Sugar City v. Crowley County, 57 Colo. 


432, 140 P. 809; Evansville Terminal R. Co. v. Heerdink, 


174 Ind. 
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537, 92.N.E. 548 The power may not be exercised to nullify the 
operation of a statute, or to give retrospective effect where sucha 
result appears to be contrary to legislative intent. Todd v. Louisville 
& N.R. Co., 68 Fla. 205, 67 So, 84; Smith v. Fidelity Trust Co., 

281 Dl. App. 488; Redmond v. Schilthelm, 273 Dl. App. 222; Hanley 
v. Waters, 255 Ill. App. 239; A. Sandler Co. v. Portland Shoe Mfg. 
Co., 291 Mass. 325, 197 N.E. 1; Poorvu v. Weisberg, 286 Mass. 
526, 190 N.E. 804; MacCormac v. Hannan, 248 Mass. 86, 143 N.E, 
270; Guarino v. Russo, 215 Mass. 83, 102 N.E. 128; Woodmont Assoc. 
v. Milford, 85 Conn. 517, 84 A. 3074/ Moreover, as will be seen, 
the allowance of amendment, particularly retroactive amendment, is 


properly to be refused where it will unfairly prejudice the adverse party, 


or where the rights of third persons, including the public, are injuriously 


affected, or where the movant has not been diligent or it will serve 
merely to protect the movant from the penalty of his own neglect, or 
where the movant has been dilatory in seeking his curative amendment, 
(Cases cited, infra; pp. 41-44) 

Here, there is a specific statute and an express statutory 
provision involved: Section 309(c) of the Communications Act. That 


section spells out a definite statutory scheme: i.e., grants made in 


1/ Particularly where the result is to nullify the statute of limitations 

in the case. East Line & RR. Ry. Co. v. Culberson, 72 Tex, 375, 

10S. W. 706 Accord: Texas Employers Ins. Assn. v. Warren, Civ. App., 
149S.W. 2d, 182, err. ref, State ex rel Williams v. Jones, Tenn., 
164S.W. 2d 823. 
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the public interest but without a hearing are to remain in limbo for a 
fixed period of thirty days, during which a party in interest may file 
a protest under oath; the Commission is to pass upon the sufficiency 
of any such protest within a further fixed period of thirty days. This 
legislative purpose is not to be defeated by any such extraordinary 
application of general rules of amending pleadings and relation pack 
as appellant suggests in its citation of state precedents, (App. Br. 
14+16) 
While we do not argue with appellant's statements of the general 


i/ 


rules of amendments and relation back,— we do question whether "each 
of" the cases (App. Br. 14) cited by appellant actually canbe said 

to stand for the proposition that omitted or defective verification 
required by statute or court rule "can and should be cured by amend- 


ment nunc pro tunc." (App. Br. 14) In many of the cases cited, it is 


plainly not clear whether the court has said, as appellant claims, that 


nunc pro tunc amendment should be permitted, 2! The validity of most 


of the cases cited by appellant for the proposition for which appellant 


1/ However, the matter is certainly not settled. As the court indicated 
in Yuri Yajima v. United States, 6 FRD 260, "the law may be effectively 
argued either way" and the court reached its conclusion "not without 
some question", 
2/ In one of the cited cases, in fact, it is impossible to determine what 
the court said as to whether the amendment "should" be allowed, since 
only an abstract was published, and no opinion was reported. 
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advances them, is seriously doubtful, in that: (a) in many of the 
cases cited there was an express statutory provision permitting the 
requested amendment: e.g., Coleman v. Bercher, 94 Ark. 345, 126 
S. W. 1070; Cone v. Sing Motor Implement, 96 GA 389, 100S.E. 

154 (1957); Hargrove v. Woolf, 34 Kan. 101, 8 P. 192 (1885); 
Clark v. Dlinois Cent. R. Co., 134 La. 440, 64So, 281 (1914); 
Jones v. Citizens State Bank, 39 Okla. 393, 135 P. 373 (1913); 
Western Mountain Lime and Stone Co. v. Danley, 38 Utah, 211, 

111 P. 647 (1910); if specific statutory provision is made for such 
amendments, obviously they "can and should" be allowed; (b) in many 
of the cases cited, there clearly was no prescribed time within which 
the verification need be performed: e.g., Coleman v. Bercher, 
supra; Chilcote v. San Bernardino County, 218 Cal. 444, 15 P. 2d 
1102 (1932); Standard Fashion Co. v. Newton-Hart Co., 12 Ga. 

62, 76 S.E. 760 (1912); Hargrove v. Woolf, supra; Cotton v. Rea, 


106 Tex. 220, 163 S.W. 2 (1914); in virtually all of the remaining 


cases cited, it is not possible to tell from the court's opinion whether 


there was a prescribed time within which verification had to be performed; 
(c) in some of the cases, the court specifically held that the required 
verification was not jurisdictional: e.g., Board of Education v. Mulcahy, 


50 CA, 418, 123 P, 2d 114 (1942), 
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Il. THE COMMISSION'S REFUSAL OF KTAG'S ATTEMPTED 
RETROACTIVE AMENDMENT WAS NOT AN ABUSE OF 
DISCRETION. 


A. The Equities in the Present Record Do Not Support 
Allowance of Retroactive Amendment, 


Appellant concedes that it is within the Commission's lawful 


1/ 


administrative discretion to allow or refuse retroactive verification, — 


(App. Br. 25, 27) However, appellant argues that "there is no 


basis in the present record to support such a refusal by the Commission 


in this case consonant with a sound and judicious exercise of} such 


discretion as may exist in this regard." (App. Br. 27) Appellant 


1/ After conceding the point, however, appellant argues tha the 
Johnston holding "imposes a duty" upon the Commission to permit 

nunc pro tunc verification of an application, (App. Br. 28) It ends 

by arguing that Johnston "dictates" that the Commission mugt permit 
such amendment and would not allow the Commission "to refuse to 
permit the amendment." (App. Br, 29). Apart from the inconsistency 
of the argument, it is clear that the Court in Johnston regarded the 
question as one of discretion, Thus, its entire discussion was prefaced 
by the statement of the question as being whether the Commission "may 
permit the application to be amended?" Johnston Broadcasting Co. v. 
Federal Communications Commission, 85 App. D.C. 40, 175 F. 2d 
351, 355. (emphasis supplied). 


It is significant that when KTAG was addressing itself to the 
Commission it made no such argument: on that occasion it recognized 
that the requested amendment was the proper subject of Commission 
discretion and, in fact, captioned its pleading, ''Petition for|Acceptance 
of Affidavits Nunc Pro Tunc." (emphasis supplied) 
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then proceeds to argue how the equities of this proceeding support allow- 
ance of its requested retroactive amendment. (App. Br. 27-29). 

At the same time, appellant maintains that the Commission "did 
not base its decision on any exercise of discretion". (App. Br. 26, 27) 
It argues: 

“Although the Commission has not based its decision 

in this case upon any exercise of discretion in its refusal 

to accept verification of the KTAG protest, nunc pro tunc, 

we submit that any such refusal in the circumstances of 

this case and on the basis of the record now before this 

Court, would have constituted a clear abuse of discretion 

requiring reversal by this Court." (App. Br. 27, 

emphasis supplied) 
Thus, whiie contending on the one hand that the Commission's decision 
was in error because it failed to consider appellant's proposed amend- 
ment as a matter of discretion, appellant proceeds to argue on the 


other hand that the Commission's refusal to allow retroactive amendment 


under the circumstances of present record "would have" constituted a 


“clear abuse" of, Commission discretion, L/ Appellant is trying to run 


with the hare and hunt with the hounds. Either appellant recognizes 


that the Commission's refusal of its amendment involved Commission 


1/ Similarly appellant says: Commission refusal "would amount to 
an arbitrary and insupportable abuse of discretion" (App. Br. 28, 
emphasis supplied) and: refusal by the Commission "in the circum- 
stances of this case would constitute, in itself, so clear an abuse of 
discretion on the Commission's part as to require reversal by this 
Court", (App. Br. 29, emphasis supplied) 
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discretion, or its argument that the Court should reverse the Com=- 
mission because the Commission's refusal "would" be an abuse of 
discretion constitutes unabashed solicitation of an advisory |opinion, 
which this Court properly would have to decline. Trailmobile v. 
Whirls, 331 U.S. 40-48, 91 L.Ed, 1328, 67 S.Ct. 982 (1947); 
United Public Workers of America (CIO) v. Mitchell, 330 U.S. 75, 
91 L.Ed. 754, 67 S.Ct. 556 (1947); St. Pierre v. United States, 
319 U.S. 41, 87 L.Ed. 1199, 63S. Ct. 910 (1943) 
Appellant's contention that the Commission held “that it had 
no power (and therefore no discretion)" to permit retroactive amend- 
ment (App. Br. 6, 7, 12, 25, 26, 29, emphasis supplied), |appears to 
be based upon unwarranted emphasis upon the Commission!s words 


"can" and "could" in the decision. While the Commission's decision 


is reasoned largely in terms of the statutory limitations on time of 


filing and consideration, the Commission indicated that its! refusal to 
allow retroactive amendment rested upon discretionary grounds, 
among others, viz., consideration of prejudicial effect to the grantee. 


"For example, protestant cites numbers of state 
court cases in which parties have been allowed to amend 
verifications to pleadings nunc pro tunc after the jurisdic- 
tion of the court has vested. However, time limitations 
had not run in any of the cited state court cases and, in 


fact, in one of the cases it was specifically noted |by the 
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court that plaintiff's amendment to provide a verification 


nunc pro tunc did not affect any rights of the defendant, 

Manspeaker v. Bank of Topeka, 46 P. 1012." (R. 223, 

emphasis supplied) 

The very authorities relied upon by appellant (App. Br. 13-15) 
recognize that tthe allowance of retroactive amendment is discretionary 
with the court. While some of the decisions obviously hold that under 
the particular facts of the case refusal of retroactive amendment 


constituted an "abuse of discretion, " appellant is hardly warranted in 


citing them for the proposition that the Commission's refusal of retro- 


/ 


1 
active amendment here is an abuse of discretion. (App. Br. 28} 


A fortiori, appellant is not warranted in relying upon a holding "that 


the trial court had a 'duty’ to permit the cure of such technical defects. 


Chilcote v. San Bernardino County, supra," (App. Br. 28, emphasis 


supplied) For it should be clear beyond cavil that the omission of 
verification under the Communications Act is not "technical, Johnston 


Broadcasting Company, supra. Appellant throughout its brief has 


if Under other factual circumstances, the authorities uphold the refusal 
as a valid exercise of discretion. This extends, in appropriate situa- 
tions, to treating the filing as a nullity. Griffith v. Adams, 95 Md. 170, 
52 A. 66; Williams v. Phiel, 60 Fla. 272, 53 So. 638; Schultz v. 
Freeland, 107 Fla. 286, 145 So. 257; Landes v. Landes, (Pa), 70 Montg. 
Co. 255. See also: Hammond v. U.S., (2 Cir., 1941), 121 F, 2d 192; 
Garment Workers of the U.S, v. Donnelly, (8 Cir., 1941), 121 F.2d 561; 
Hardesty v. Martin, (6 Cir., 1923), 291 F. 5; Freeport v. Bowers, 

(2 Cir., 1934), 72 F. 2d 288; and cases cited infra, pp. 44-44. And see: 
Summer Exch. Bank v. Miller, 222 Mo. App. 1078, 13 S.W. 2d 1102; 
Lang v. Harwood, Tex. Civ. App., 145 S.W. 2d 945; Sunset Mill & Grain 
Co. v. Anderson, 39 Cal. 2d 773, 249 P.2d 24; Levitt v. Simco Sales __ 
Service, of Pa.,Inc., Super., 11 Terry 557, 135 A. 24910... — 
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attempted to dismiss its failure to file a signed protest under oath 
as "purely technical" (App. Br. 17), "a formal defect or omission, " 
(App. Br. 17), "a technical defect," (App. Br. 26), "insubstantial 
respect" (App. Br. 27); a "'defect'" (App. Br. 27), "a purely 
technical defect" (App. Br. 28); a "formal and technical omission" 
(App. Br. 28). The fact remains that Congress has required pro- 
tests to be filed under oath and within a specified time. The 
Commission has consistently treated the statutory requirement as 
basic to its jurisdiction, not "technical, ' and this Court has held such 
a requirement to be jurisdictional. 


In all events, appellant is clearly on weak ground when it 


contends that, "there is no basis in the present record to support 


such a refusal by the Commission in this case, consonant with a sound 
and judicious exercise of such discretion as may exist in this regard," 
(App. Br. 27) On the contrary, the equities in the present record do 
not support allowance by the Commission of the requested retroactive 
amendment. 
First, it is clear from the record that KTAG showed no diligence 
and brought no equity to the Commission. Its failure to have conformed 


to the statutory requirement was of its own making; it was nota 
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situation of bona fide mistake or of inadvertence. KTAG knowingly 


filed an unsigned and unverified protest on the last day for filing 
1/ 


sworn protests, Not even KTAG's allegation as to "upset office 
routine" during the last week of the thirty-day period makes any 
persuasive showing of equity. Nowhere was any good cause shown for 
not completing the protest before the last week of the thirty-day 
period. Hundreds of other protestants have managed to meet the 
thirty-day requirement, under the same problem of mail delay and 
during all kinds of weather, The statutory onus on this protestant 


was nothing new, uncertain or unique. The Commission since 1952 


1/ Appellant stipulated and recited at the beginning of its brief that 

it does not challenge the correctness of the Commission's decision that 
its attempted telephonic verification was legally ineffective. (Prehear- 
ing Stipulation, June 13, 1960; App. Br. 13). In argument, however, 
appellant proceeds to assert that the telephonic verification was “genuine 
and realistic'| assurance as to the defective filing. (App. Br. 27) 

Apart from the fact that this claim is purely self-serving and in deroga- 
tion of appellant's profession that it is not challenging the Commission's 
holding, it begs the question. For the authorities hold that the legal 
invalidity of telephonic swearing lies in the very fact that it does not 
contain genuine assurances. Myers v. Eby, 33 Idaho 266, 193 P. 77, 
58 A.L.R. 600; Sullivan v. Flatonia First National Bank, 37 Tex. 

Civ. App. 228, 83S.W. 421, 12 A.L.R. 538; Webster v. Hurt, 123 
Tenn. 509; Charlton v. Richard Gill Co., Tex. Civ. App., 285 S.W. 2d 
801. See also; 1 Am. Jur., Affidavits, Section'13, and cases cited in 
support of KPAC's Motion to Dismiss the KTAG protest. (R. 147-155) 
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has consistently and uniformly upheld the mandatory filing require- 

ments of Section 309(c) in a host of decisions familiar to the pro~ 

testant here. (Cited, supra pp. 29-31) 
KTAG was fully aware that its purported protest was not 

in conformity with the statute, as evidenced by the fact that it under- 


" even 


took to provide what it now calls "unquestioned verification 
before objection had been made to its initial filing. However, 
appellant still waited nine days after the expiration of the statutory 
filing period before tendering its purported retroactive verification, 
It offered no explanation whatever as a showing of good cause for such 
further delay. 
The general rule of liberality of amendment and allowance 
of relation back of amendments is not intended to confer benefits on 
one who has been guilty of neglect, or to grant benefits additional 
to those enjoyed by the diligent. Cahill v. Mayflower Bus Lines, 


C.C.A. NY, 77 F. 2d 838, 869, Cert. den., 296 U.S. 629, 80 L.Ed. 


447, 56S, Ct. 156; Clayton v. Clayton, 115 Conn, 683, 163 A. 458; 


Accord: Welsh v. Board of Ed. of Tewksbury To., 7 N.J. Super. 141, 
72 A. 2d 350; State ex rel Steinfort v. Dist. Ct. of Fourth Jud. Dist., 
Ravalli Cty., 111 Mont, 216, 107 P. 2d 890; Rusch v. Cox,/130 Conn. 26, 


31 A, 2d 457; Miller v. Hob Tea Room, 31 Del. Ch. 404, 75 A. 2d 577; 
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Mack v. Plowden, 217 S.C. 112, 60 S.E, 2d 57. Even where failure to 


verify a pleading'is not jurisdictional, and is an amendable defect, it 
is subject to such cure only if seasonable application is made for 
leave to amend. 71 C.J.S. Pleading 284(a), 34 Am Jur. Limitation 
of Actions 216. Accord: Herney v. Mills, 198 N.C, 724, 128 S.E, 324; 
Lee v. Hamilton, 12 Tex, 413, Particularly where the full time for 
filing the pleading required to be verified has elapsed, leave to amend 
may be denied as a matter of sound discretion where proper diligence 
has not been shown in applying to amend. Mo. P. Ry Co. v. Wilson, 
10 Kan. 105; Moore v. Emmert 71 Kan. 1. Here, moreover, KPAC 
had already acted on the untimely protest of KTAG, in having prepared 
its motion to dismiss, opposition, and memorandum in support of the 
motion, before appellant tendered its second amended pave: It 
is within sound discretion to refuse retroactive amendment where the 
Opposing party has acted upon the basis of the unverified pleading, 
Phoenix Assur. Co. v. Fristoe, 53 W. Va. 361, 44S, E, 253 

Even if the general rules of amendment of pleadings, upon which 


appellant would rely, were fully applicable here, it is clear that the 


1/ KPAC Supplemental Statement, March 17, 1960. (R, 144) 
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Commission's refusal of retroactive amendment would not 


of its discretion in the light of KTAG's dilatory procedure. 


Supreme Court has said, dismissal is not an abuse of discr 


where plaintiff's "lack of diligence is wholly unexcused and 


be in abuse 
As the 
etion 


both the 


nature of the claim and the situation of the parties was such as to call 


for diligence." Benedict v. New York, 250 U.S. 321, 328, 


1005, 1011, 39S.Ct. 476 


Likewise, while retroactive amendments are withi 


scope of discretion under the general rule of pleadings, it i 


63 L. Ed, 


n the normal 


§S universal 


that the furtherance of justice requires that the rights of all parties 


be considered and balanced, and that such allowance not be 


permitted 


to further the interests of one party at the expense of another, or be 


applied where it works an injustice in substantial matters a 


the amendment would operate against. 


s to those 


Bros. 


Cummings v. Grief 


Cooperage Co., C.A. Ark, ,202 F.2d 824; Puleston v. Alderman, 148 


Fla, 353, 4S. 2d 704; Lofgren v. Preferred Accd. Ins. Co 


», 296 Wisc, 


492, 41 N.W. 2d 599; Louis Hoffman v. Western Smelting and Rfg. Co., 


150 Neb. 524, 34 N.W. 2d 889; Rushing v. Ashcraft, 211N 


191 S.E, 332; Libasciv. City of New York, 152 N.Y.S. 2d 


/C. 627, 


876; 
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L/ 
First Nat. Bank v. Conant, 133 Me. 454, 180 A. 361 
Such injustice would be the result in this case, apart from 
the clear requirements of the statute. For the statutory limited period 


during which grants made in the public interest will remain open for 


protests was plainly intended to protect the grant, including the public's 


interest therein. 2/ The grantee, moreover, has a direct and com- 


pelling interest in the finality of the grant, since he is under the statutory 
and regulatory onus of commencing and completing construction within 

a six-month period, which period is not suspended for the sixty-day 
period for filing and consideration of protests. Finally, the Commission 
itself has a direct concern in the administrative finality of its actions. 

If the finality of the grant can be stayed indefinitely by the filing 

of unsigned and unsworn protests, the Commission's task will 


never be completed, and its statutory purposes will be thwarted. 


1/ See also cases cited 71 C,J.S. Pleadings, Sec. 275, fn 63; Sec. 276, 

fn 79; Sec. 281, fn 34; 41 Am Jur. Pleadings, Sec. 296, fn 7. Accord: 
Jackson City Bank & Tel. Co. v. Blair, 333 Mich. 399, 53 N.W. 2d 493; 

32 A,L.R, 2d 920; Go Gotwalis \ v. Rencher, 60 Nev. 35, 98 P. 2d 481, 126 
A,L,.R, 1262; Montello v. ‘Lombard, 28 281 N. Y.S, 286, 245 App. Div. 765; 
Rich v. Finley, 325 Mass. 99, 89 N.E. 2d 213; Gerber v. Gerber, 52 Wash. 
253, 100 P. 735; Tri-State Hotel Co. v. S. W. Bell Tel. Co., 155 Kan, 

358, 125 P. 2d 728; Blodgett v. Hollo, 210 Minn. 298, 298 N. W. 249; 
Martineau v. Czajkowski, 201 Minn, 342, 276 N.W. 232; McHarry v. 
Bowman, 274 Til, App. 487. 


2/ Thus, the 1955 amendments gave the Commission discretion to keep 

in effect the authorization being protested where the Commission finds that 
the public interest so requires. Pub. L. No. 391 (84th Cong.), approved 
January 20, 1956, 70 Stat. 3. 
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B. The Purported KTAG Retroactive Amendment 
Is Itself Invalid As a Matter of Law. 

Apart from the Commission's ruling as to KTAG's initial 


unsworn filing, its refusal to allow amendment by the purported 


“affidavit nunc pro tunc" of March 14, 1960, is clearly supported by 


the present record as within its sound discretion, since the purported 
affidavit of March 14 is itself invalid on its face. 
The purported "affidavit nunc pro tunc" of March 14 is nothing 
more than a reaffirmation of the contents of the March 7 telephonic 
affidavit, to which the affiant has added his statement that since 
the March 7 affidavit, 
"T have received and reviewed in detail a copy of the 
Petition for Reconsideration and Protest filed with the 
Commission on behalf of KTAG Associates on March 7, 
1960. It is in fact the document read to me over the 
telephone on March 7, 1960, and I hereby reaffirm 
that the facts set forth therein are true and correct to 
the best of my knowledge and belief." (R. 135) 
This document was submitted to the Commission on March 16, 
1960, accompanied by a twelve-page "Petition for Acceptance of 
Affidavits, Nunc Pro Tunc." But the affidavit is neither attached to 


nor accompanied by any document whatever, of which it is purportedly 


offered in verification. The affiant refers to a document, which is 
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alleged to be a copy of the one read to him over the telephone on 
March 7. He also refers to a document on file with the Commission-- 
which he has adrnittedly never seen, But the verification is affixed 
to nothing. It merely recites the existence of documents, but stands 
alone and in a vacuum. 

It is evident that KTAG has never filed with the Commission 
a protest signed by and sworn to by the protestant. "In making an 
affidavit, the law requires that the affiant and the paper sworn to 
be in the personal presence of the officer administering the oath." 1 Am 
Jur. Affidavits, Section 13, Annotation: 12 A.L.R. 538, 30 L.R.A. 
(N.S. ) 359; Ann. Cas. 1917B, 905, 58 A.L.R. 604, Either the 
KTAG protest on file with the Commission has never been sworn to, 1/ 
or the protest sworn to has never been filed with the Commission. 

In never having filed with the Commission a protest signed 
by the protestant, KTAG has not conformed with the Commission's Rules, 


Sections 1.193 and 1.303. Section 1.193 requires that protests "shall 


be signed by the protestant and subscribed to under oath, in accordance 


with Section 1.303." (Emphasis supplied) Section 1.303 provides that 


1/ As the courtinoted in Carnes v. Carnes, 138 Ga. 1, 74S,E, 785, 
the notary cannot, except by hearsay, know whether the paper before 
him is identical to another paper not before him to which affiant 
purportedly swears. 
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the document must be "personally signed under oath." The Commission 
is clearly within its lawful discretionary authority to refuse retroactive 
amendment of the invalid protest where the purported corrective 
amendment is itself insufficient under the Commission's rules, because 


1/ 


it has never been signed. — 


ll, THE COMMISSION'S DISMISSAL OF KTAG'S PROTEST AND 
REFUSAL OF RETROACTIVE AMENDMENT DID NOT DEPRIVE 
KTAG OF ANY STATUTORY RIGHT, 


A. Section 309(c) Conferred No New Substantive Rights 
on Aggrieved Parties. 


Appellant contends that it has been deprived of "the| statutory 
right to a hearing" under Section 309(c), by the Commissidn's action. 
(App. Br. 7, 12) But this argument overreaches the scope of Section 
309(c), There is no support in the Act, or in the legislative history to 


which appellant refers, for such an interpretation. In adopting Section 


309(c), Congress did not undertake to establish the broad, \equitable 


1/ That KTAG still did not file on March 16, 1960 a saree protest 

is significantly curious when it is remembered that KTAG used as its 
excuse for not filing by March 7 the necessity of "mailing to Baton 
Rouge for signature * * * and return to Washington * * * for filing. _ 
Since, after March 7, appellant-apparently acted at its leisure, its 
failure to have tendered a signed protest on March 16, lends faint 
support to its complaint that the Commission's dismissal was in abuse 
of discretion, 
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relief for which appellant contends. Section 405 of the Act had 


already established that sort of remedy. In Section 309(c), Congress 


sought to "make definite and certain the procedural rights and 


remedies of those who oppose, as well as those who apply for, a 
new instrument of authorization." Sen. Rep. No. 44, 82d Cong., 
lst Sess., p. 8. Section 309(c) thus defines extraordinary procedural 
rights, beyond those provided by Section 405: i.e., stay of the grant, 
pending evidentiary hearing or oral argument, and a guarantee of 
oral argument if the basic requirements of the statute are satisfied. 
Appellant in no!events can contend, therefore, that it is deprived 
of a substantive statutory right to a hearing by dismissal of its 
protest as not in conformity, or as insufficient, under the statute. 
While the full consideration which the Commission neverthe- 
less gave to KTAG's pleading on its merits, as a petition for recon- 
sideration under Section 405, might not provide an interested person 
the full procedural relief to which a "sufficient" protest would be 
entitled under Section 309(c), it has afforded KTAG substantive con- 
sideration of each and every allegation of its complaint. 
B. Thé Commission's Determination On the KTAG 
Protest Amounted To a Finding that the Protest 
Was "Insufficient" Under Section 309(c). 


Section 309(c) provides that the Commission shall within thirty 
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days of filing, "render a decision making findings as to the sufficiency 
of the protest in meeting the (above) requirements." (emphasis 
supplied) The requirements referred to are: filing by a party in interest, 
within thirty days from the grant, under oath, served on the grantee, 
and specifying with particularity the facts why the grant was not in 
the public interest. The Commission must designate a hearing or 
provide oral argument only if it finds that the protest is sufficient in 
meeting the stated preliminary requirements. Here, the Commission 
determined, and appellant admits, that the protest was not/|filed under 
oath, One of the "requirements" of Section 309(c) is that the protest 
be under oath. The Commission's finding, therefore, while expressed 
in dismissal, was a finding under the statute that the KTAG protest 
was not "sufficient" in meeting one of the enumerated "requirements, " 
The Commission's findings need not be annotated, so long as they 
fairly disclose the basis upon which it relied, and are within its discre- 


tionary authority. U.S. v. Pierce Auto Lines, 327 U.S. 515, 529, 


90 L. Ed, 821, 66 S. Ct. 687, 695 While Section 309(c) does not spell 


out what the Commission may do when it finds a protest insufficient, 
clearly it is within its discretionary authority under the statute to dismiss.1/ 


1/ The Commission has consistently recognized the requirements other 
than verification under Section 309(c), as well as Section 405: e. g., ser= 


vice on the grantee. W. Gordon Allen, 13 RR 1120 (1956); Tribune Buildi 
Co., 18 RR 689 (1959); WGNS, Inc., 19 RR 1178 (1960). Significantly, in 

a protest situation exactly like Valley Broadcasting Co, v. FCC, 99 U.S. App. 
D.C, 156, 237 F, 2d 784, except for absence of service, the Commission 


rejected the protest under Section 309(c), Conferlerate Radio Co., 13 RR 
366 (1956), 
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Appellant thus short-circuits the basic requirement of Section 309(c), 
when it argues that Section 309(c) "confers upon ‘parties of interest’, 
such as appellant,a right to be heard." (App. Br. 30) Only if its 
protest is sufficient in meeting the "requirements", of Section 309(c) 
is this so. 
C. Even\a Statutory Right to Hearing Is Conditional 

Upon Compliance with the Commission's Valid 

Rules. 

It is established that even one having a statutory right to a hearing 
under the Act must submit to the Commission's preliminary rules, and 
that it is not an unlawful deprivation of such right for the Commission to 
refuse a hearing where the rule is transgressed, absent a showing of 
reasons for waiver of the rule. Storer Broadcasting Co. v. U.S., 351 
U.S. 192, 100 L,Ed. 1081, 76 S.Ct. 763. The Commission has con- 
sistently upheld that view. Vindicator Printing Co., 8 RR 328 (1952); 


Milwaukee Area Telecasting Corp., 10 RR 687 (1954); J. M.R. Commun, 


Serv., 16 RR 413 (1957); Radio Cabrillo, supra, 19 RR 1189 (1960) 


KTAG's protest conformed with neither the Act nor the Commission's Rules, 
It was therefore within the Commission's lawful discretion to reject it. 
WHEREFORE, it is respectfully requested that the Court affirm 


the Commission's decision, 
Respectfully submitted, 


| JOHN E, STEPHEN 

! 1000 Connecticut Avenue 
Washington 6, D. C. 

| Attorney for Intervenor 
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CONSIDERATION BY THE COMMISSION OF APPELLANT'S 

PETITION FOR RECONSIDERATION DID NOT ACCORD APPEL- 

LANT THE RIGHTS TO WHICH IT WAS ENTITLED NOR JUSTIFY 

DISMISSAL OF ITS PROTEST. 

Both appellee (Govt. Br. pp. 7-12) and intervenor (Int. Br. pp. 47-50) 
urge that the Commission's consideration and disposition on its merits of 
appellant's petition for reconsideration (filed pursuant to Section 405 of 
the Act (47 U.S.C. Sec. 405) concurrently with its "Protest" pursuant to 
Section 309(c) ) and appellant's failure to urge to this Court error in the 
Commission's denial of that petition render appellant's complaint over 
the dismissal of its protest academic, or, as appellee phrases it, "mean- 
ingless.” 


In its opening brief, appellant pointed out to the Court the difference 
between the remedy of Section 405 and the subsequently enacted additional 
remedy of Section 309(c) (App. Br. pp. 30-33). Inthe second half of its 
brief, appellee, alluding to the legislative history of Section 309(c), 
recognizes that Section 309(c) was enacted to provide " ‘definite and 
certain procedural rights and remedies for’. . . those who oppose, as 
well as those who apply for, a new instrument of authorization." 

(Govt. Br. p. 16). . What appellee and intervenor will not recognize is 
that, implicit in the enactment of Section 309(c), was Congressional 
dissatisfaction with the remedy provided by the pre-existing Section 405, 
hence the necessity for the entirely severable and separate "definite 

and certain" procedural rights of Section 309(c) in addition to — not in 


place of — those already provided for in Section 405.2 


i 


+ Certainly the Commission has never considered the two procedures com- 
parable. In recent amendments to the Communications Act (See 29 Law Week 
17-20, 1033, September 13, 1960) it will be noted that Section 309(c) was modi- 
fied to (effective in ninety days) provide a pre-grant "protest" procedure rather 
than the present post-grant procedure with the Commission urging such action 
strongly. At the same time, no significant change was made in Section 405, nor 
was any proposed by the Commission. 
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Although appellee concedes distinctions between the two remedies 
(Govt. Br. p. 8), it fails to articulate the basic and practical difference 
between them. Under Section 405, appellant, as a "person aggrieved 
or whose interests are adversely affected," had only the right to attempt 
to persuade the Commission upon the basis of written allegations that its 
action on intervenor's application was so clearly contrary to the public 
interest that it should be set aside and proceedings begun anew in accord- 
ance with Section 309(b) of the Act (47 U.S.C. Sec. 309(b)). | The Com- 
mission, by statute, is required to consider these written allegations 
and dispose of them "in its discretion" (47 U.S.C. Sec. 405)| — either 
affirming its original determination or setting aside its grant and 
ordering such further proceedings as it may find warranted pursuant 
to Section 309(b). 


Under Section 309(c), however, appellant as a "party in interest" 
was entitled to considerably more than the mere opportunity to attempt 
to persuade the Commission, on the basis of written allegations, to set 
aside its grant. Appellant, under this section of the Act, was entitled to 
demonstrate to the Commission — normally through an evidentiary 
hearing except where, in strictly limited circumstances, oral argument 
is instead provided — that the Commission action taken was contrary to 
the public interest — regardless of the Commission's initial determina- 
tion with respect thereto and notwithstanding that the Commission ma 


not be persuaded, even at the time the hearing is ordered, that protest- 
ant's allegations are meritorious? or that the grant should be set aside. 


The opportunity of a "party of interest" thus accorded is neither 
empty nor meaningless. In Triangle Publications, Inc., 16 RR 432 (1957), 


: Thus, if the Commission is not initially impressed with the allegations of a 
protest, it may, and frequently does, place the burden of proof and roceeding 
with the introduction of evidence on the protestant rather than the plicant — 

a procedural device not available to it when it sets aside the grant and proceeds 
under Section 309(b). 
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the licensee of a UHF television station protested the grant by the 
Commission (without hearing) of an application by a nearby VHF station 
to change its transmitter-antenna location and increase antenna height. 
The basis of that protest — remarkably similar to appellant's — was 
economic injury to the protestant's UHF operation, threatening its 


continued existence, as well as questions concerning proper utilization 


of the VHF channel, particularly in view of the provisions of Section 
307(b) of the Act (47 U.S.C. Sec. 307(b) ) and the propriety of "market- 
straddling” by the! VHF station, as charged by protestant. 


Since that protestant (unlike appellant) apparently managed to 
verify its initial pleading in unquestionable fashion, the Commission 
granted the protest — albeit reluctantly — and designated the applica- 
tion for evidentiary hearing. The Court will carefully note the following 
significant language from the Memorandum Opinion and Order granting 
the protest (Triangle Publications, Inc., supra, at 435, emphasis sup- 
plied): 


10. We are not persuaded by the protestant's allega- 
tions that the changes involved in Triangle's application 


will cause the fatal competitive consequences envisaged 

by the protestant or transform WNHC-TV into other than 

a New Haven station. Nevertheless, we are constrained 

to find that the protestant's allegations are sufficient to 
warrant hearing on the issues specified by the protestant. 

See Federal Broadcasting System, Inc. v. Federal Com- 
munications Commission, 231 F.(2d) 246, 97 U.S. App. D.C.293 


[13 RR 2094]. We believe, moreover, that the problems 
raised as to the competitive impact of increased VHF serv- 
ice on a UHF station, and as to the service purposes of 
Triangle are not of the type which lend themselves to de- 


murrer. We shall, accordingly, designate the protest for 
evidentiary hearing. In re Application of Dispatch, Inc. 


(WICU), Erie, Pennsylvania, 15 Pike and Fischer RR 896. 
We believe that the issues specified by the protestant are 
adequately phrased, and therefore do not require revision 
as contended by Triangle. However, we are not adopting 

such issues, and the burden of proceeding with the intro- 

duction of evidence as well as the burden of proof will be 

upon the protestant. 
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Despite the fact that the Commission was obviously not impressed 
by the merits of the protestant's charges and allegations in| Triangle and 
but reluctantly ordered the evidentiary hearing to which it properly held 
protestant entitled by Section 309(c), after the hearing had been completed 
and a full record made and presented to the Commission, it reversed its 


original determination, abandoned its initial appraisal of the case, granted 


the protest and denied the application. Triangle Publications, Inc., 17 RR 
624 (August 2, 1960). 


Appellee cannot successfully contend, in face of this practical 
illustration of the purpose and effect of the hearing provisions of Section 
309(c), that simply because the Commission was not persuaded, on the 
basis of written allegations, to set aside its grant to intervenor and be- 
cause appellant is not challenging in this Court the Commission's determin- 
ation in this regard, appellant's position is "meaningless."'| It does not 
follow, as appellee and intervenor would have it, that appellant's failure 
to challenge the Commission's disposition of its petition for reconsidera- 
tion constitutes an admission that appellant could never have persuaded 
the Commission to set aside the grant. Neither does it follow, from 
appellant's position before this Court, that the Commission's action 
under Section 405 was arbitrary or capricious. The mere failure of an 
interested person initially to persuade the Commission on the basis of 
written allegations to exercise its discretion to set aside a/grant does 
not mean that the Commission is "arbitrary" in this determination 


when, at the same time, it orders a 309(c) hearing. Neither does it 


mean, as dramatically shown by Triangle, that the interested person has 
no chance — if given the opportunity to present evidence and cross examine 
witnesses — to bring the Commission around to a contrary/view. It is this 
opportunity which Congress, in enacting Section 309(c), felt was essential 
to provide "definite and certain" rights for". . . those who oppose, as 
well as those who apply for, a new instrument of authorization." It is 

this important and valuable opportunity of which appellant was deprived 
because the Commission held that it was without power to permit the 
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cure of a verification, initially defective, to appellant's otherwise suf- 
ficient protest. The sole question before this Court — neither academic 
nor meaningless — is whether the Commission's holding in this regard 


was correct. 


In short, the Commission can very well, in its discretion, refuse 
to be persuaded on the basis of written allegations to set aside a grant 
and such action may well be proper (in view of the limited provisions of 
Section 405) and legally supportable in this Court. But such action does 
not accord the petitioner the opportunity for hearing guaranteed by Sec- 
tion 309(c) nor render appellant's insistance upon such opportunity, in 
the face of the Commission's action under Section 405, either futile or 


meaningless. 


0 


THE COMMISSION PLAINLY ERRED IN HOLDING THAT 
IT WAS WITHOUT POWER TO CONSIDER APPELLANT'S 
REQUEST TO CORRECT THE INITIAL DEFECT IN THE 
VERIFICATION OF ITS PROTEST. 

Appellee and intervenor confuse the issue by talking in terms of 
Commission discretion to refuse to accept a correction in the verifica- 
tion of appellant's protest (Int. Br. pp. 35-47) and by phrasing the ques- 
tion presented by this appeal as whether it was error for the Commission 


to fail to exercise its power to permit cure of the admitted defect in the 


original verification of appellant's protest (Govt. Br. p. 12). For purposes 
of this Appeal, appellant does not quarrel with the proposition that the 
Commission may have discretion (although not unlimited) either to refuse 
or accept a request to cure a defective verification on a nunc pro tunc 
basis (See App. Br. p. 27). Such arguments, however, do not properly 
take into account the basis of the Commission's decision in this case, 

and are not therefore responsive to the question presented to this Court. 


See Securities and Exchange Commission v. Chenery Corp., 318 U.S. 80 
(1943). 
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The Commission did not purport to exercise any discretion when 
it dismissed appellant's protest. It did not consider the circumstances 
which were alleged by appellant to have been the cause for |its failure 
to file a proper verification initially. It did not consider or state that 


acceptance of an amendment nunc pro tunc would have disrupted its 


consideration, or prevented it from disposing of, the protest within the 
30-day period specified by Section 309(c). It did not consider or make 
any finding as to whether the initial failure to verify the Se in 


normal fashion was the fault of appellant or the result of circumstances 
beyond appellant's control. It did not consider or make a finding as to 

. whether there was a lack of diligence on appellant's part in taking nine 
days from the original filing of its protest to supply a sufficient verifica- 
tion. On the contrary, the Commission held flatly that regardless of its 
conclusions with respect to the circumstances surrounding the initial 
failure of appellant to verify its protest in normal fashion, |it could under 
no circumstances permit appellant to correct this defect subsequent to 
the 30-day period specified by Section 309(c). After distinguishing the 
various authorities to which it had been referred on grounds that the 
time of verification was not critical in such cases, the Commission flatly 
stated and clearly held (R. 224): 

In light of the foregoing, we find that the instant 
protest does not comply with the statutory requirements 
of Section 309(c) of the Act, and that a protest can not 
be amended nunc pro tunc after the expiration of 
the thirty days specified in Section 309(c) to cure a 
statutory defect. 

The question here is whether this is a correct statement of appli- 
cable law. It is entirely immaterial, therefore, that the intervenor and 
the office of the General Counsel now, upon weighing the circumstances 
surrounding the initial filing of the protest, conclude in their own minds 
that a proper exercise of discretion would have resulted ina refusal by 
the Commission to accept the amendment proferred to the protest. For, 
it is the Commission's job — if it has, as we contend, the power to permit 
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the cure of such a defect — to consider and pass upon the equities sur- 
rounding the filing of the protest to the extent that it has discretion in 
the matter. Appellant only asks this Court to remand the case to the 
Commission for 2 proper exercise by it of its discretion in this area, 
fully confident ofiobtaining a just result from the Commission — in view 
of all the circumstances — if the Commission is told by this Court that 
it has the statutory power to permit the defect to be cured. 1 


The only basis to support the Commission's holding is its con- 
clusion that Section 309(c) — as opposed to Sections 308 and 319 of the 
Act — requires a literal reading and, in all circumstances, that the 
verification therein mentioned must be actually accomplished before 
the expiration of the 30-day period specified. Appellant submits to the 
Court, on the basis of the authorities discussed in its opening Brief, that 
there is nothing either in the language of Section 309(c) or in its legisla- 
tive history which can be used as a proper and legally supportable basis 
for distinguishing it, insofar as the nunc pro tunc procedure is concerned, 
from either other pertinent sections of the Communications Act or the 
various other statutes considered by the courts in many of the authorities 
cited in appellant's brief. 


Specifically, the argument of the Government that Section 309(c), 
being unambiguous, must be read literally to require verification within 
the thirty day period specified (Govt. Br. pp. 15-16) falls in error in 
failing to consider the vast and clearly defined body of law established 


Appellant does not mean to imply that either appellee or intervenor improperly 
discussed the circumstances surrounding the filing of the protest. It only means to 
dispel an impression that might otherwise be gained from those briefs, that the 
Commission did discuss and did reach conclusions on this'score. Appellant, in 
its opening Brief (pp. 25-29) set forth in detail the circumstances surrounding the 
original filing of the protest and urged that every equitable consideration would 
have required acceptance of its nunc pro tunc amendment had the Commission 
found the power to consider its request therefor. This discussion was originally 
made, and is reaffirmed, for the principal purpose of impressing upon the Court 
that a remand in this case would not be meaningless or futile and further to demon- 
strate that many courts, in cases referred to in appellant's discussion, have con- 
sidered a refusal to permit such amendments under circumstances similar to those 
before the Commission in this case to be so violative of basic principles of justice 
as to constitute an abuse of discretion and manifest error. 
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by the courts permitting the nunc pro tunc procedure — a body of law 


which Congress is properly to be presumed to have been aware of when 
it enacted Section 309(c). The question presented to this Court is not 
strictly one of statutory construction. Rather, the question|is: whena 
statute referring simultaneously to verification andthe time for filing a 
document is phrased in normal and usual English (which, almost in- 
evitably will indicate some relationship between the verification and 

the time for filing) but when there is no real basis for supposing that the 
legislature considered the time of verification to have any special sig- 
nificance (beyond perhaps understandable expectation that the pleading 
normally would, as a matter of course,be verified when filed) and there 
is a failure to verify, is any remedy available? The proper answer to 
this question and the remedy lie in the court decisions establishing the 
unc pro tunc procedure and not, by literalism, imputing to the legislature 
a strained, unnatural and unnecessary concern with the time that an oath 
is made, a: concern at odds with established judicial precedent. 


If there were some real evidence, either from the language of the 
statute or from its legislative history that the time of verification (as 
opposed to the time for filing a document) was considered critical by 
the legislature, a different result would obtain, as indicated|by the dictum 
in Griffen referred to by appellee (Govt. Br. p. 6). We submit that there 
is no more real evidence of this sort with respect to Section 309(c) of the 
Act than there is with respect to Sections 308 and 319 of the Act or with 
respect to the similarly worded statutes dealt with by the various state 
and Federal courts in the cases to which the Court was referred in appel- 
lant's opening brief. 


We make this statement notwithstanding the arguments by both 
appellee and the intervenor that the provision of Section 309(c) requiring 
the Commission to dispose of protests within thirty days of their filing 
demands that the protest be complete and in every way sufficient before 
the thirty-day period for its filing has expired. Both parties departing 
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radically from the facts of this case, conjure up situations involving the 
correction of a verification on the day before the Commission, by statute, 
is required to dispose of it and cases where parties make substantial and 
significant additions to their pleadings after the expiration of the statutory 
thirty day period. These imaginative examples have nothing to do with the 


present case. 


If a protestant delayed to the last minute before required Commis- 
sion action the correction of his verification, the Commission would 
clearly have discretion to refuse its acceptance and appellant is not 
asking this Court to hold otherwise. (But even in this extreme situation 
there is no sound basis for arguing that the Commission is, as a matter 
of law, deprived of the legal authority to accept the late verification if in 
its discretion it considers that this should be done.) If parties omit sub- 
stantial and significant allegations from the original protest, the Com- 
mission again may properly refuse to consider the allegations made 
beyond the statutory period and may even be precluded, by sound prin- 
ciples of law, from permitting a party effectively to file a new protest 
after the statutory period for its filing has elapsed. But a verification 


cannot be, and has not been, equated to the omission of essential and 


critical allegations and information. 


Intervenor spends three pages of its brief espousing and supporting 
the proposition that the Commission has not heretofore even under Section 
308 of the Act permitted nunc pro tunc amendment of applications which 
involved a time deadline under the Commission's "cut-off" rules (Int. Br. 
pp. 24-27). This proposition, with all respect to counsel for intervenor, 
is simply wrong. The WPFA Radio, Inc. case cited by appellant at page 
13 of its brief concerned the precise May 15, 1959 "cut-off" procedure 
referred to and discussed by intervenor at page 23 of its brief. In that 
case, an application in order to be entitled to comparative consideration 
had to be filed on or before May 15, 1959. It was filed on that date with- 
out either notarial signature or seal. The application was returned by 
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the Commission but, by action of July 29, 1959, the Commission permitted 
the application to be amended nunc pro tunc to supply the omitted notarial 
signature and seal and restored to it all the rights of an application filed 


on May 15. If this amendment nunc pro tunc had not been granted the 


applicant would have been ineligible for consideration with other mutually 
exclusive applications. The other Commission precedents referred to by 
appellant concerned, "cut-off'' dates of one sort or another.) Intervenor 
has fallen into the same error as the Commission in its decision (R. 223) 
in failing to appreciate that there is no purpose in resorting| to the nunc 
pro tunc procedure unless a time factor is, for one reason or another, 
critical. 


Finally, intervenor (though not appellee) raises before this Court 
for the first time a question whether the second affidavit submitted by 
appellant constitutes a proper verification (Int. Br. pp. 45-47). This 
argument is based upon the fact that the second affidavit was not physically 
attached to any copy of the protest filed with the Commission but merely 
referred to such protest and ratified, in all respects, its contents. We 
fail to follow intervenor's argument. A member of appellant has sworn 
to the Commission that he has read the protest and that it is true and 
correct — whether he read the original protest filed with the Commission 
or another copy of it appears to us immaterial. In any event, the Commis- 
sion neither in its opinion nor in its brief, questions the validity of the 
second verification. Neither has intervenor until this point.| It is not 
properly a matter for decision by the Court in this appeal. If any ques- 
tion does exist as to whether the protest is now "under oath" within the 
meaning of Section 309(c), the initial judgment, at least, is one for the 
Commission to make. 


The intervenor speaks at length of fairness and justice. We ask 
that the Court resolve this case in light of the doctrines to which inter- 
venor has referred. 
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Appellant has been deprived of a substantial and significant right 
simply because the verification of a document did not initially comply 
with the requirements of law. Intervenor, as a result, has been the 
recipient of a windfall — the grant of an application which appellant 
believes, if given the opportunity, it could clearly demonstrate to be 
contrary to the public interest. The public's rights, because of this 
same omission, have been neither protected nor determined in accord- 
ance with the procedure specified by Congress. In fairness both to 
appellant and the public, it is respectfully requested that this Court 
reverse the Commission's decision in this proceeding and remand the 
case to it with directions that it consider appellant's request to cure 


the defect in the initial verification of its protest in light of its proper 


authority, an authority which comprehends the power to cure such omis- 
sions where called for by the interests of the public and private parties 
before it. 
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